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CONTACT US
The success of this publication depends very much on you.
We need to know what you think of HindSight.

Do you fi nd the contents interesting or boring?

Are the incident descriptions easy to follow or hard to 
understand?

Did they make you think about something you hadn’t 
thought of before? 

Are you looking forward to the next edition?

Are there some improvements you would like to see in its 
content or layout?

Please tell us what you think – and even more important,
please share your diffi  cult experiences with us!

We hope that you will join us in making this publication
a success.
Please send your message – rude or polite – to:
tzvetomir.blajev@eurocontrol.int

Or to the postal address:
Rue de la Fusée, 96
B-1130 Brussels

Messages will not be published in HindSight or
communicated to others without your permission.
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Dear Reader,

EUROCONTROL and Safety have always been very close partners. Through the diff erent functions 
and mandates allocated to the Organisation during the last 50+ years, safety has consistently held 
fi rst place in the priorities of EUROCONTROL and its membership. Together with the Organisation 

the appreciation and understanding of the member States of aviation safety has matured and expanded. 
Safety regulation became also subject of EU competencies; safety implementation and oversight have 
been enhanced with the safety management systems concept, in Europe as well as globally. 

The position of the diff erent parties that may be held responsible in the aviation safety domain and in 
particular their civil and criminal civil liabilities has become much more prominent in today’s society, in 
which corporatisation and privatisation of service provision and air transport are commonly accepted. 
EUROCONTROL has been very much part of that development through numerous activities varying 
from developing and refi ning new safety concepts to support and facilitating their implementation for 
member States, Service Providers and other stakeholders.  

The EUROCONTROL Network Manager Directorate now embodies the vision of the EUROCONTROL 
member States, the EU and stakeholders on the future of ATM and is responsible for a number of 
key activities for ensuring an optimised and effi  cient ATM domain at the pan-European level. Safety 
is and remains a priority. Almost a decade ago, the above developments, together with a number of 
serious ATM related accidents resulted in a number of EUROCONTROL initiatives to better interact with 
and understand the processes related to the protection of safety data reporting and of the reporters 
themselves. 

Recognising the importance of incident reporting to improving safety, EUROCONTROL set up a Safety 
Data Reporting & Data Flow (SAFREP) Task Force in 2005 to address the shortcomings in this area. The 
notion of and the need for a Just Culture in aviation was recognised. The EUROCONTROL Just Culture 
Task Force was created few years later in 2009 and the rest is history, as the saying goes. Safety and Just 
Culture are now one of the key responsibilities of the Network Manager Directorate and its Safety unit.

The initiative of HindSight magazine to devote a special edition to the theme “Justice and Safety” is 
a very timely one as it addresses the essence of Just Culture concept. What it off ers the reader is a 
broad and colourful picture of well-written and important views from professionals that point you to 
diff erent directions and solutions. That is not surprising in view of all the interests involved. I see it as an 
encouragement to concentrate on common and practical goals.  

Just Culture appeals to me as another important and certainly ambitious example of the necessity of 
good networking and recognition of two key functions of any civil society: respect for safety as 

well as for the administration of justice.  

DNM’s KEYNOTE

Joe Sultana is Director of the Network Manager Directorate.
He graduated with an Engineering Degree from the University of Malta in 1975 and joined
the Air Traffi  c Services Unit in Malta in the same year. He obtained ATCO Licences in Aerodrome,
Radar and Area Control and was a Watch Supervisor for four years.
In 1982, he was appointed Head of Air Traffi  c Services in the Maltese Department of Civil Aviation.
He became Director of the Network Manager in 2013.

good networking and recognition of two key functions of any civil society: respect for safety as 
well as for the administration of justice.  
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Should the competence of an individual 
be put in doubt after an incident? 
There are plenty of articles in this issue of HindSight ex-
ploring the relationship between the aviation safety sys-
tem and the national judicial system. And rightly so, as we 
do not live in isolation but in a society which has matured 
over the centuries and has developed norms and corrective 
mechanisms. Fixing things in the society is a noble goal but 
I would like to ask you with my Editorial to look also ‘in our 
own garden’, to see how safety and justice is balanced in our 
own organisations. 

Enough of the introduction. Let me look at what sometimes 
goes on in an organisation – a Controller’s competence is 
placed in doubt after his involvement in an incident. This 
is surprisingly common not as part of a ‘history’ but as the 
result of just one ‘performance error’.  

Internal incident investigation takes place with 
the intention of enabling improvement – im-

provement of our technical equipment, op-
erational procedures and training. Recently, 
there has been a lot of talk about evidence-
based training. The essence of this in most 
cases is to train on the basis of what the evi-
dence shows as the (general) training need 
and not what it is simply assumed to be im-

portant to train. The evidence here is coming 
from, amongst other sources, safety 

investigation and monitoring. If 
it is recognised that safety in-

cidents are a means to inform 
the design of our training 
programme then isn’t it also 
natural to think that these 
incidents can tell us some-
thing about the competence 
of the individuals involved? 

Actually this is not quite true. 
Let us look carefully at what 
we call competence. ICAO 
defi nes competency as the 
combination of knowledge 
skills and attitudes required 

Just culture in      doubt

Internal incident investigation takes place with 
the intention of enabling improvement – im-

provement of our technical equipment, op-
erational procedures and training. Recently, 
there has been a lot of talk about evidence-
based training. The essence of this in most 
cases is to train on the basis of what the evi-
dence shows as the (general) training need 
and not what it is simply assumed to be im-

portant to train. The evidence here is coming 
from, amongst other sources, safety 

investigation and monitoring. If 

Tzvetomir Blajev 
Editor in Chief of Hindsight
Fellow of the Flight Safety Foundation

to perform a task to a prescribed standard. Which of those 
elements of competence can be judged for an individual af-
ter their involvement in an incident? 

Are single cases indicative
of the possession of skills? 
Consider a case where a Controller cleared an aircraft for 
take-off  after he had previously cleared another aircraft for 
take-off  on the intersecting runway. One can conclude that, 
obviously, the Controller’s situational awareness compe-
tence ‘failed’. Is it necessary to check the ‘situational aware-
ness skills’ of the controller after this incident? Now what 
would be your reaction if I tell you that, in this real story, the 
same controller was involved in almost the same incident 
scenario approximately 5 years before the incident and no 
‘competence assessment’ of any kind was taken?

An outrage? Perhaps not! Let’s look at the numbers. Here are 
some rough calculations. Assume, for an airport like the one 
in this case, that the Controller, over 5 years, had 200 shifts 
a year, each with 5 hours of actual work in the position and 
an average of 20 departing aircraft. This gives us 100,000 
‘good’ departure clearances and 1 ‘situational awareness 
skill’ issue. Ten times in a million instructions! What is your 
problem? There may well be skills problems with an indi-
vidual controller but incidents in which they are involved 
are unlikely to inform what these problems are. It is the job 
of the competence system to identify and rectify issues of 
underdeveloped individual skills. 

Do we question the competence
system or individual competence? 
In two real events, two trainees, both well-advanced with 
their on-the-job training, had similar incidents a couple of 
weeks apart. Both trainees had been through college in-
struction, Unit training and almost 100 hours of in-position 
training. In both cases an aircraft was cleared to depart 
when a vehicle was present on the RESA at the far end of 
the runway. In both cases, the trainees involved reported 
not being aware that, for the purpose of a take off  clearance, 
the RESA is considered to be part of the runway – part of the 
safe distance available. The conclusion from investigation 
highlighted a gap in the training program – both classroom 
and on-the-job-training. 

EDITORIAL
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Just culture in      doubt
In another case, a series of incidents were re-
corded at the same airport during the first few 
days of late-autumn low visibility procedures. 
Those involved commented that ‘their’ incident 
had taken place after almost 9 months of rather 
different conditions in which an entirely different set 
of procedures had been in use. Such a situation clearly 
‘stretches’ one’s cognitive capabilities and challenges 
the established routines. The analysis of these events 
disclosed some systemic issues and suggested that they 
should be addressed by synchronising the Unit training 
program with the seasonal variation of visibility condi-
tions. 

Here is another example. At a busy international airport, 
the ATC supervisor agreed that a VFR helicopter flight 
could take place in order to film the approach lights. The 
AIR controller was unaware of this plan and so there was 
no advance preparation or anticipation. The helicopter 
checked in on the TWR frequency and was cleared for a 
low approach to the runway at the same time as a de-
parting aircraft was instructed to line up. Consequently, 
the helicopter reported “deviating to the right during 
go-around” and in doing so passed 50 feet above and 
100 metres to the right of the aircraft which had lined 
up.

During the investigation, it was found that the Con-
troller involved was unaware of national procedures 
which prohibit aircraft cleared for a low approach and 
go-around descending below 400ft when the runway is 
occupied. The investigation also found that none of the 
controllers at this airport had received refresher training 
on low approach or training touch-and-go traffic, be-
cause these procedures were not expected at an airport 
with a high intensity of commercial operations. 

Degraded performance is not always
degraded competence
What all these examples demonstrate is gap in the 
controller training programme, systemic problems in 
respect of knowledge retention and deficiency in the 
Unit training program. These represent a deficiency in 
the competence training and assessment system which 
would affect more than one individual. 

So, one should not take a degradation in the momentary 
performance of an individual as indicative of their level of 
competence. Competence is about the ability to perform 
trained behaviours over time. There might be cases where 
performance drops, but overall the competence is intact. 
It is certainly possible for a single incident to raise compe-
tence issues for a particular individual but, in my opinion, 
this will be quite rare unless an event is part of a much big-
ger performance history. Great care should be exercised 
when considering the introduction of procedures to deal 
with rare events – there is a danger that the procedure 
will be gradually applied to all cases since it may become 
easier to avoid taking diffi  cult decisions and instead put the 
‘blame’ on the procedure. 

If it is still concluded that there is a need for a procedure 
to resolve a potential problem, then it may be helpful to 
extend the involvement in its design to all those involved 
in the incident which has triggered the action and to set 
a clear deadline (maybe 24 or 48 hours) for the local com-
petence committee to come up with a decision. Otherwise 
the ‘competence in doubt’ mechanism will start slowly un-
dermining your safety system and eventually turn into ‘just 
culture in doubt’. 

Enjoy reading HindSight!   

7HindSight 18 Winter 2013
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Don’t ask who is responsible,
ask what is responsible.
In the 1940’s, human factors engineers and psycholo-

gists started asking what is responsible for errors, not who 
is responsible. Human factors showed that people’s 

actions and assessments make sense once we under-
stand critical features of the world in which they work. 
People’s actions are systematically connected to fea-
tures of their tools and tasks. Targeting those features 

(the what) is an action that contains all the potential 
for learning, change and improvement. Therefore, the 

fi rst response to an incident or accident – by peers, man-
agers and other stakeholders – should be to ask what is 

responsible, not who is responsible. 

A new Just culture algorithm
by Professor Sidney Dekker
Creating a just culture in your own organisation can be hard enough – even 
before you worry about the infl uence of the judiciary. Here are some steps 
that you might consider. As you do so, always remember that justice can 
never be imposed. It can only be bargained. See if you can implement the 
following “algorithm” of steps that help in such bargaining:

EDITORIAL

fi rst response to an incident or accident – by peers, man-
agers and other stakeholders – should be to ask what is 

Professor Sidney Dekker
is Professor and Director of the Key Centre for Ethics, Law, Justice and
Governance at Griffi  th University, Brisbane, Australia.
Author of best-selling books on human factors and safety, he has had
experience as an airline pilot on the Boeing 737.

Link knowledge of the messy de-
tails with the creation of justice

One of the more frustrating experiences by practitioners 
involved in an incident, is that those who judge them of-
ten do not really know what their work is like. They do not 
know the messy details, they lack technical knowledge, 
misunderstand the subtleties of what it takes to get the 
job done despite the organisation, the rules, the multiple 
constraints. Whether this is a supervisor, an inspector, the 
police, a judge, a jury – these are rarely “juries of peers.” 
These groups do not have the same intimate knowledge 
of the work they are judging, and they may also have in-
centives to build a narrative that puts the practitioner at a 
disadvantage. So make sure you have people involved in 
the aftermath of an incident who know the messy details, 
and who have credibility in the eyes of other practitioners. 

Explore the potential for
“restorative justice”

Retributive justice focuses on the errors or violations of 
individuals. It suggests that if the error or violation (po-
tentially) hurt someone, then the response should hurt 
as well. Others in the organisation might have a desire to 
deny systemic causes, they might even fear being impli-
cated in creating the conditions for the incident. 

Restorative justice, on the other hand, suggests that if 
the error or violation (potentially) hurt, then the response 
should heal. Restorative justice acknowledges the exis-
tence of multiple stories and points of view about how 
things could have gone wrong (and how they normally 
go right). Restorative justice takes the view that people do 
not come to work to do a bad job. Indeed, most people 
are willing to work constructively after a near miss has oc-
curred. Restorative justice fosters dialogue between the 
actor and the surrounding community (e.g. of colleagues), 
rather than a break in relationships through sanction and 
punishment.
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Go from backward to forward-
looking accountability

Backward-looking accountability means blaming people 
for past events. The idea of “holding someone accountable” 
is used for events that have already happened. It implies 
some sort of sanction, removal or dismissal. It is not clear 
what people hope to achieve with this sort of retrospec-
tive accountability, other than perhaps instilling a sense of 
anxiety and focus in others (pour encourager les autres). But 
this does not work: experience shows that it only motivates 
others to be more careful with reporting and disclosure. If, 
instead, we see somebody’s act as a representation of an or-
ganisational, operational, technical, educational or political 
issue, then accountability can become forward-looking. The 
question becomes: what should we do about the problem 
and who should be accountable for implementing those 
changes and assessing whether they work? Forward-look-
ing accountability is consistent with a new type of safety 
thinking. People are not a problem to control, but a solution 
to harness. Forward-looking accountability can help people 
focus on the work necessary for change and improvement, 
and connects organisational and community expectations 
to such work. 

Put secondary victim support
in place

Secondary victims are practitioners who have been involved 
in an incident that (potentially) hurt or killed someone else 
(e.g. passengers, bystanders) and for which they feel per-
sonally responsible. Strong social and organisational sup-
port systems for secondary victims (psychological fi rst aid, 
debriefi ngs, follow-up), have proved critical to contain the 
negative consequences (particularly post-traumatic stress 
in all its forms). Implementing and maintaining support 
systems takes resources, but it is an investment not only in 
worker health and retention. It is an investment in justice 
and safety too. Justice can come from acknowledging that 
the practitioner is a victim too – a secondary victim. For 
some it can be empowering to be part of an investigation 
process. The opportunity to recount experiences fi rst-hand 
can be healing – if these are taken seriously and do not ex-
pose the secondary victim to potential retribution or other 
forms of jeopardy. Such involvement of secondary victims is 
an important organisational investment in safety and learn-
ing. The resilience of second victims and the organisation 
are intricately intertwined, after all. The lived experience of a 
secondary victim represents a ‘treasure trove’ of data about 
how safety is made and broken at the very heart of the or-
ganisation. Those accounts can be integrated into how an 
individual and an organisation handle their risk and safety.

Your organisation’s journey to a just culture will never be 
fi nished, even if you implement the algorithm above. Jus-
tice, after all, is one of those categories about which even 
reasonable people may disagree. What is just to one is un-
just to another. But by following the steps above, you can 
help create a climate of honesty, of care, of fairness and of 
a willingness to learn. If you do that, justice may just come 
around by itself.   
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EDITORIAL

by Professor Erik Hollnagel

is justice really important      for safety?
Justice follows safety

Justice has in recent years become of increasing impor-
tance in relation to safety, although more to safety investi-
gations than to safety management. This has not happened 
because justice is something that actually improves safety, 
except perhaps in a very indirect manner. Indeed, the role 
of justice only begins after safety professionals have done 
their work. It has rather happened because justice can be 
the inevitable continuation of safety investigations that de-
termine that the actions – or inactions – of someone have 
worsened the development of an event leading to a serious 
adverse outcome.

The number of such cases has been on the rise for several 
years. The main reason for this is that the technologi-

cal developments, in aviation as well as in other 
industries, that were intended to make 

systems less dependent on human 
performance and thereby 

presumably less prone 

to failure, instead have made systems more intractable and 
therefore paradoxically more dependent on human perfor-
mance. Since the importance of human action thus has in-
creased (not least in non-routine situations), investigations 
into adverse outcomes now seek extensive information 
(data) about how people thought and how they acted in 
a situation – far more than that which can be obtained by 
‘mechanical’ means. Investigations have therefore come to 
depend on the participation and contribution of people. 
Controllers, pilots, and others may, however, be reluctant 
to report fully on what they have done for fear of ending up 
under the radar of judicial authorities, even in cases where 
they have worked in a prudent and professional manner. This 
reluctance stifl es the fl ow of information with consequences 
for both safety investigations and the legal procedures that 
potentially may follow. 

The pragmatic answer to this problem has been to try to re-
move any responsibility or liability from people who might 
be involved in incidents by building a just culture, defi ned as:

“A culture in which front line operators or others are not pun-
ished for actions, omissions or decisions taken by them that 
are commensurate with their experience and training, but 
where gross negligence, wilful violations and destructive acts 

are not tolerated.”

Professor Erik Hollnagel is Professor at the University of Southern 
Denmark (DK), Professor Emeritus at the University of Linköping (S). 

Professional interests: industrial safety, resilience engineering, 
patient safety, accident investigation, and modelling large-scale 
socio-technical systems. He has published widely and is the author/
editor of 21 books, including fi ve books on resilience engineering.
Erik also coordinates the Resilient Health Care net
and the FRAMily.
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is justice really important      for safety?
Achieving this is, however, easier said than done, a fate it 
shares with most other types of specialised cultures. At-
tempting to describe, let alone defi ne, just culture is hard, 
not least because justice is understood diff erently by pilots, 
controllers, managers, regulators, prosecutors, and judges. 
The existence or possibility of a just culture is nevertheless 
not the issue here, except perhaps to note that it is not a 
panacea. 

What is Justice?

According to the dictionary, justice is the principle of moral 
rightness in the sense of determining in an impartial man-
ner whether the responsibility for something that has hap-
pened can be assigned to a specifi c person or persons – and 
in principle also to a social entity such as an organisation. It 
is a paramount principle of modern societies that no one 
should be considered responsible except on the basis of 

facts. But this principle implies both a belief in the reality 
of the facts presented and a belief that causal links can be 
established among them. The latter, known by academics as 
the causality credo, consists of the following three assump-
tions:

n Adverse outcomes (accidents, incidents) happen when 
something goes wrong. Conversely, acceptable out-
comes happen because everything worked as it should 
and because people behaved as intended. This is also 
called the hypotheses of diff erent causes, meaning that 
the causes for what goes right are diff erent from the 
causes for what goes wrong.

n Adverse outcomes consequently have causes, which 
can be found and treated. Causes are real and can be 
established as facts – or even as truths. Because eff ects 
follow from causes, outcomes are resultant rather than 
emerging. (Emergent outcomes are not additive and 
neither predictable from knowledge of their compo-
nents nor decomposable into those components.)

n Since accidents have causes and since these causes can 
be found, it follows that all accidents can be prevented. 

11
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EDITORIAL

If we accept the causality credo, and the defi nition of safety 
that follows from it, then it is reasonable that both justice 
and just culture play a role. It is also reasonable that soci-
ety tries to seek justice when serious harm has been done, 
or try to fi nd out whether there is a case for justice in the 
sense that someone rightly can be said to be responsible 
for the harm done. The question that is considered here is, 
however, not whether this is reasonable, but whether it is 
relevant and meaningful for safety. There are two diff erent 
answers to this question depending on the preferred defi ni-
tion of safety.

Safety-I:
Freedom from Unacceptable Risk
Safety is conventionally defi ned as a condition where the 
number of adverse outcomes (accidents / incidents / near 
misses) is as low as possible. Since this is the fi rst defi nition 
of safety, and until recently also the only one, it has been 
called Safety-I. It follows from this defi nition that safety be-
comes an issue when something has gone wrong. Accord-
ing to the causality credo, when something goes wrong 
there is a reason, a cause, that can be found. In cases where 
that reason or cause is an unusual human action or ‘human 
error’, it makes sense (under certain assumptions) to see 

that justice is done with regard to that human action.

In Safety-I, safety is usually linked to an event, 
namely the event or failure that results in 

an adverse outcome. But safety can 
also be linked to a non-event, 

namely the absence rather 
than the occurrence of 

adverse outcomes. 

This has been nicely captured by Karl Weick’s defi nition of 
safety as a dynamic non-event1. Under those conditions the 
responsibility of the human is to make sure that nothing 
goes wrong (hence the dynamic nature of the non-event), 
and when something does go wrong it is consequently be-
cause someone did not do what was necessary or required, 
i.e. there was an omission of a preventive action (or a loss of 
control) rather than a failure. In both cases it may be reason-
able to pursue what has happened and to involve justice in 
assigning the responsibility for the action to someone.

Safety-II:
Ability to Succeed
But there is also another defi nition of safety, called Safety-II, 
according to which safety is a condition where the number 
of successful outcomes (meaning everyday work) is as high 
as possible. When safety is defi ned in this way as the sys-
tem’s ability to succeed under varying conditions, then safe-
ty management requires an understanding of why things 
go right, which means an understanding of everyday ac-
tivities. The focus of safety investigations must place what 
exceptionally goes wrong in a context of what frequently 
goes right. Adverse outcomes are seen as the result of usual 
actions in unusual conditions rather than unusual actions in 
usual conditions. Safety-II therefore does not look for spe-
cifi c causes of adverse outcomes, but rather tries to develop 
an understanding of how people normally do their work ef-
fectively and safely. While this clearly is of interest to safety 
management and safety improvement, it is of little interest 
to justice. No one seriously wants to prosecute people for 
doing their work well, even if that means that they did not 
follow procedures and guidelines to the letter. (It may, of 
course, still be reasonable to prosecute them in situations 
where they did not do their work well, although that can-
not be done without returning to the causality credo.) The 
Safety-II view makes clear that what people usually do is 
done for good reasons even if the outcome is occasionally 
unintended – and unsafe. Unlike Safety-I, Safety-II does not 

subscribe to the hypothesis of diff erent causes. It is as-
sumed instead that the reason why things go right 

and things go wrong are the same. It therefore 
makes little sense to prosecute people for 

doing what they normally do, just be-
cause it turned out badly.

is justice really important for safety? (cont'd)

1- Weick, K. E. (1987). Organizational Culture as a Source of High Reliability.
California
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  USUAL ACTIONS  UNUSUAL ACTIONS

USUAL CONDITIONS Outcomes: Usually acceptable Outcomes: Possibly unacceptable

 Safety-I: Not relevant Safety-I: Potentially relevant

 Safety-II: Defi nitely relevant Safety-II: Relevant

 Justice: No interest Justice: Potentially of interest

UNUSUAL CONDITIONS Outcomes: Possibly unacceptable Outcomes: Very likely unacceptable

 Safety-I: Potentially relevant Safety-I: Relevant

 Safety-II: Relevant Safety-II: Relevant

 Justice: Potentially of interest Justice: Defi nitely of interest

Table 1: Reponses to combinations of actions and conditions

Conclusion

The need for judicial process to parallel safety investiga-
tions can be seen as a product of a particular view of safety 
(Safety-I) and of the search for causes that follows from 
that. This assumes that the hypothesis of diff erent causes 
is right, and that people can make a moral judgement 
on whether what they did was right or wrong. But if the 
hypothesis of diff erent causes is wrong and that instead 
people always try to do the best they can, then we cannot 
claim that it is reprehensible to do what they normally do 
in cases where the outcome is unsafe, unless we also claim 
that it is reprehensible in the cases where the outcome 
is acceptable. The logical consequence of that is that we 
should not allow people to do what they normally do, but 
instead oblige them to do what we think they should do 
(to work as we imagine work should be done). The conse-
quences of that are unpalatable, to say the least.

The diff erence between the two views can be summarised 
as follows. Safety-I assumes that adverse outcomes are the 
result of unusual actions under usual – and perhaps also 
unusual – circumstances. It therefore becomes essential to 
study unusual actions (a.k.a. ‘errors’) and to complement 
the investigation with criminal prosecution if there is clear 
evidence of gross negligence. This is presumed to act as 
a deterrent and in that way support the improvement of 
safety. Safety-II assumes that adverse outcomes are due 
to usual actions under unusual circumstances. It there-
fore becomes essential to study usual actions or everyday 
performance in order to understand unsafe outcomes and 
there is little need of or value in trying to accompany the 

investigation with a process of law. Safety can be im-
proved by strengthening or reinforcing what people do 
well, rather than by obliging them to comply with rules 
and procedures.

Table 1 shows a matrix with four cells which represent 
the possible combinations of usual/unusual actions and 
usual/unusual conditions. Each cell shows the degree of 
acceptability of the outcome and the extent of concern 
which this represents to the perspectives represented by 
‘Safety-I’ and ‘Safety-II’ and to Justice. It can be argued 
that it is more constructive – and productive – to ensure 
the presence of acceptable outcomes rather than the ab-
sence of unacceptable outcomes. The conclusion which 
may be drawn from Table 1 is therefore that justice may 
play a role in cases where safety is missing (adverse out-
comes) but not where safety is present (everyday work). 

There is probably not much hope of changing the com-
mon basis of justice today, which dates from the early 
sixth century codifi cation of Roman law in Justinian’s 
Corpus Juris Civilis. Despite the attractiveness and ad-
vantages of a Safety-II perspective, we must realistically 
accept that it will co-exist with a Safety-I perspective 
for many years to come. But we can at least begin to be 
mindful about it, so that we do not do things out of habit 
but rather because they make sense vis-a-vis our pur-
pose. While fi nding causes and holding people respon-
sible may be reasonable for society and for the general 
sense of justice, it is of very limited practical value, if not 
directly counterproductive, for safety and safety man-
agement. 



14

Just Culture. What a strange name 
– What does it mean?

Just Culture signifi es the growing recognition of the need 
to establish communication and training initiatives and 
advance arrangements between the aviation safety sector, 
regulators, law enforcement and the judiciary to avoid un-
necessary interference and to build mutual trust and under-
standing in the relevance of their respective activities and 
responsibilities.

Here is a less diplomatic version: Just Culture is about cre-
ating a workable balance between Safety and Sanctions 
through an important message: Stay away from profession-
als that make an honest mistake, but someone who con-
sciously takes an irresponsible risk should be sanctioned. It 
is that simple – it is that complicated.  

And yes, the child was named “Just Culture”. Funny name: 
what is Just? What is Culture? You can write books about 
that. That is perhaps not a good idea. Look instead at the 
content and deliverables and check out how well these de-
liver the job at hand. That is much more important than the 
name as such.       

EDITORIAL

Everything you always wanted
to know about just culture
(but were afraid to ask)

How is Just Culture supposed
to work?

Accidents and Incidents happen. Two main questions al-
ways pop up when things go wrong: The fi rst one is: Why 
did this happen – how can we prevent it in the future? The 
second one is: Should anyone be blamed, be held respon-
sible for this? 

Question one is a safety domain question; question two is 
asked by national judiciary authorities, by victims and per-
haps also by a CEO. Whether we like it or not, both questions 
are completely legitimate. Both serve a primary (national or 
international) interest: safety and the administration of Jus-
tice

The “divide” between international safety rules and national 
law pertaining to civil and criminal liabilities forms one of 
the causes of the diffi  culties encountered in the safety avia-
tion domain. It lies also at the root of the almost complete 
absence of communication, let alone cooperation, between 
those that represent the aviation safety experts and the na-
tional state prosecutors. The Just Culture approach respects 
those limits and explores the – promising – solutions of ed-
ucating both parties and building trust and understanding 
towards exercising their tasks in recognition of their mutual 
responsibilities.

by Tony Licu, Marc Baumgartner & Roderick van Dam
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Is Just Culture
a European thing?

No. For a number of reasons, the Just Culture concept was 
picked up earlier in Europe, but that does not mean it is re-
stricted to Europe alone. Europe, as a patchwork of sover-
eign states with sovereign judiciary powers that also have 
corporatised airlines and service providers has been a good 
breeding ground for JC. The EU has now enacted JC in its 
legal order. In ICAO the issue of misuse of safety data and 
protecting safety reporting has been on the agenda for 
many years and it has become apparent that a key part of 
its successful implementation relies on a number of realistic 
deliverables that will stimulate a further understanding and 
an active and open coordination between the safety and ju-
dicial authorities.

Therefore, in the discussions and fi ndings of the 36th As-
sembly, the AIG Divisional meeting in 2008 and the recom-
mendations of the ICAO HLSC in March 2010 resulted in 
resolutions A37-2 and A37-3 of the 37th General Assembly 
on the sharing of safety information and the protection of 
safety data. Both resolutions, using the description of the JC 
initiative instructed Council to strike a balance between the 
need for the protection of safety information and the need 

for the proper administration of justice. The Assembly 
furthermore noted the need to take into account the 

necessary interaction between safety and judicial authori-
ties in the context of an open reporting culture. A special 
Safety Information Protection Task Force (SIPTF) was cre-
ated as a result of these conclusions. It in its fi nal report, the 
SIPTF recommended a number of solutions, among which 
close cooperation between Safety and Justice and Just Cul-
ture prominently fi gure. As a fi rst result, the new ICAO An-
nex 19 on Safety Management Systems now contains the 
defi nition of Just Culture that also is used by the EU. 

The 38th ICAO Assembly of September/October 2013 actu-
ally, among other, has now instructed the ICAO Council to 
take appropriate steps to ensuring and sustaining the avail-
ability of safety information required for the management, 
maintenance and improvement of safety. The Council is ask 
to propagate the necessary interaction between safety and 
judicial authorities in the context of open reporting culture, 
based on the fi ndings and recommendations of the Safety 
Information Protection Task Force. 

The EUROCONTROL Just Culture Task Force has members 
and observers from US, Australia and Asia and is repre-
sented in conferences and workshops globally. Finally: Just 
Culture has already conquered New York! When Captain 
Sullenberger was honored by the City of New York after his 
epic ditching in the Hudson River, Mayor Bloomberg gave 
him a new copy of the book he had to leave in the cockpit. 
The title: Just Culture, of course!    

I’m not a criminal –
why should I ever be prosecuted?

We believe you! In any civil society that respects the Rule of 
Law, you would be a person that has committed a criminal 
off ense if you are convicted by a criminal court after a law-
ful process. Lately, the words “criminal” and “criminalisation” 
are increasingly used in discussions and publications about 
the interference of the judiciary in aviation accidents and 
incidents.  

The discussion on criminalisation of aviation incidents and 
accidents shows concerns on the perceived intrusion by the 
judiciary in the all-important eff ort to enhancing safety in 
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EDITORIAL

aviation. It also shows a tendency to use “criminalisation” as 
the personifi cation of misdirected and unwarranted activi-
ties by the authorities and to argue that the safety domain 
should therefore be protected from any action by the pros-
ecution. While there are unfortunately sometimes spectac-
ular accidents where a suspicion of misuse seems partly or 
wholly justifi ed, these case are relatively too few to insist on 
total legislative protection.

On top of that: Invoking real or alleged criminalisation of 
aviation incidents or accidents as a justifi cation for fully pro-
tective legislative action does not really work. With hardly 
any exception, all European or ICAO rules or standards on 
the protection of safety data and investigative processes 
in aviation contain provisions that exempt the exercise of 
the administration of justice by national authorities. What 
is needed now is the establishment of equilibrium between 
two equally relevant goals: aviation safety and the adminis-
tration of justice.

Is my CEO aware
of all of this?

We expect so, at least in Europe. If not, he or she should be!  
These are issues that are very closely related to safety man-
agement and related activities that are particularly relevant 
for any airline or ATC provider. Just Culture at corporate 
level is very much part of the general JC concept. Corpo-
rate activities in the safety management domain include 
the handling of incident reports and mistakes by control-
lers and other ATM front line employees. In a corporate en-
vironment with an understandable emphasis on safety, but 
also regarding effi  ciency and performance-based fi nancial 
goals, the “corporate culture” will interact with the JC ele-
ments as adopted in the company. 

This brings us to an important issue; not necessarily a prob-
lem but certainly a challenge. Applying JC at corporate level 
means that there should be a corporate charter or manifest 
policies to address unacceptable behaviour by staff  and 
management. These could be seen as the corporate “equiv-
alent” of the criminal law principles of gross negligence or 
wilful misconduct. In other words: “Honest mistakes” should 
not result in sanctions by management, but manifestly ir-
responsible behaviour will result in sanctions under appli-
cable corporate law. 

The challenge lies in assuring that no confl icts arise between 
the applications of corporate rules that would be based on, 
e.g., national labour or corporate law with those governing 

in national criminal judiciary processes. Corporate sanc-
tions cannot be compared with criminal law sanctions. Un-
acceptable behaviour at corporate level must therefore be 
reconciled with applicable criminal rules that govern the re-
sponsibilities of the criminal judicial authorities. Assistance 
for establishing harmonised norms for corporations would 
be very helpful. Presently, a discussion is ongoing to “revive” 
the initiative of a European Just Culture Charter that could 
also be of use to address this issue.     

Pilots and Controllers are sent to
jail as we speak. Is that Just Culture?

It could be – but only if they were drunk or did whatever it 
takes to be deemed criminally negligent under applicable 
criminal law. By the way, it would also apply, apart from the 
front line operators, to your management or corporation.  
That may sound a bit rude. But the bottom line is that we 
have to realise and accept that nobody can be above the 
law and that if you commit a serious crime you should go to 
court. Again, under the Just Culture principles grossly negli-
gent or intentional criminal behaviour should be punished; 
but not so for “honest mistakes”.  

It is also clear that such a call can only be made by a pros-
ecutor or a judge. Mind you: When a prosecutor will only 
prosecute in cases of gross negligence or willful miscon-
duct, the chances for a pilot or controller to be ever indicted 
for his or her actions will be very small indeed. Such a pros-
ecution policy is already eff ective in a number of European 
States and we are working very hard to invite other States to 
follow these examples.   

Just Culture requires understanding and appreciation of the 
diff erent processes and commitments by both safety people 
and the judiciary. And let there be no mistake: Just Culture 
also implies that misuse of criminal processes or ignorance 
from the part of the Judiciary is completely unacceptable!  
An equally important part of the Just Culture concept is to 
expose and stop misuse and ignorance. An initiative to e to 
educate and assist prosecutors and judges in the exercise 
of their responsibilities has already made a very promising 
start.  

What are the
disadvantages of JC?

We don’t think that disadvantage is the right term here, as 
the alternative – full legislative protection – is simply not 
attainable. There are certainly weak spots as Just Culture is 

Everything you always wanted to know about just culture (but were afraid to ask)
(cont'd)

jail as we speak. Is that Just Culture?
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based on cooperation and the establishment of e.g. restric-
tive aviation prosecution policies and voluntary reporting 
schemes. It also requires the basic recognition that pilots 
and controllers as well as prosecutors and judges can make 
mistakes. That is not necessary self-evident for all involved… 

Just Culture is not a wonder drug against injustice and mis-
use of judiciary processes. It has been introduced to protect 
as much as possible the mundane but ever so important on-
going processes of incident or occurrence reporting: liter-
ally thousands of daily events that feed into the well estab-
lished system of using the reports for the improvement of 
safety and the prevention of incidents and accidents. That 
requires active and enduring support from all involved. 

It is certainly not a disadvantage, but this is also the mo-
ment to emphasise the need for close interaction between 
the available and upcoming legislation in Europe as well 
as at ICAO level and the Just Culture initiatives. There is no 
competition here: Just Culture basically continues where 
legislation stops. It builds on the very aff ective and widely 
implemented ICAO rules and of course the well-timed and 
comprehensive EU regulations on performance review, ac-
cident and incident investigation and – still warmly debated 
– the new occurrence reporting regulation.   

    

A lot of words -
Has anything been done yet?

We kind of expected that question… The answer is a fi rm 
yes! Look at this:

Each year at least one general Just Culture Workshop is or-
ganised in a European Capital in which safety people, CAA’s, 
EC, EASA, ECA, IFATCA, ECTL and National Prosecutors joint-
ly discuss the pros and cons of Just Culture. These meetings 
with a 200+ audience are instructive and eff ective. 

The ECTL JCTF has now started the implementation of two 
main deliverables: -

n One of them is a joint IFATCA and EUROCONTROL initia-
tive with two goals: Expert advice and communication 
through setting up groups of independent aviation ex-
perts in the air transport and ATM domain, which are 
exclusively available on request to Prosecutors and ulti-
mately a Court.  The sole purpose is to providing judiciary 
with technical and operation expertise and insight. At the 
time of printing this HINDSIGHT edition two prosecutor 
expert courses have been held and have also proven to 

be very useful for the interaction between both groups 
that results in further communication and mutual educa-
tion. Numerous prosecutors and judges from a growing 
number of States attend, act as teacher and discuss with 
experts from all over Europe.   

n  The second is about inviting states to implement a na-
tional safety prosecution policy, among other, confi rm-
ing that only gross negligence and willful misconduct 
will be prosecuted. Discussions take place in regional 
focused and well prepared workshops with prosecutors 
and safety/CAA representatives of 4 to 6 States. IFATCA is 
also an active contributor in these road shows. A handful 
events have been held in 2013 three others are lined up 
already in 2014. First results are very encouraging.

Both deliverables were unanimously endorsed by all EU-
ROCONTROL member States and the EU. The next step will 
be to submit these deliverables for global consideration in 
ICAO. Our focus has to lie in the pursuance of the practical 
goals identifi ed by the Just Culture activities. The real work 
is only starting now.  There is still a long way to go, in Europe 
and certainly globally. But experiences and responses up to 
now are outright encouraging. 
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What is this?

This article is not another song of praise 
for the Just Culture concept. Mind you, 
it is a good one – don’t let anybody fool 
you!  But this contribution aims to pro-
vide you with the latest insights, deliv-
erables and expectations. It contains a 
reality check on do’s and don’ts in Just 
Culture, deliverables and – most impor-
tant – a wakeup call for a comprehen-
sive understanding of the interaction 
with Air Transport and ATC, both at front 
line operator, corporate and national 
criminal law level. Work in progress, 
certainly, but with plenty of indications 
where we are going and what to expect 
and certainly also what not to expect.

First off , we need to understand the 
complicated relationship between the 
administration of justice and the safety 
investigation. As in a classical drama, 
two antagonists are involved: one with 
the aim of enhancing aviation safety 
through independent investigation and 
reporting and the other with the aim of 
preserving justice by investigating and 
prosecuting possible perpetrators.   

Recognising and accepting the dy-
namics of Just Culture in Aviation will 
help us to progress towards realistic 
deliverables that are based on a sound 
assessment of the diff erent roles of 
the legislator, the regulator, the judi-

by Tony Licu and Roderick van Dam

Just culture in aviation:
dynamics and deliverables

EDITORIAL

ciary, operators and service provid-
ers; on pilots and controllers as well 
as managers.  

The myth of total
protection
The administration of justice, in par-
ticular in the criminal law domain, 
constitutes one of the pillars of State 
sovereign functions; they are usu-
ally firmly imbedded at constitu-
tional level.  The ICAO Convention 
and the EUROCONTROL Convention 
and many other international legal 
instruments, confirm the complete 
and exclusive sovereignty of a State 
over its territorial airspace.  That cer-

tainly includes the 
administration of justice.  States are 
of course free to choose to delegate 
or pool certain sovereign functions, 
as is the case with the European 
Union membership, but criminal 
jurisdiction, with only a few excep-
tions, generally remains firmly im-
bedded at State national level, also 
in the EU.

The discussion on the administra-
tion of justice related to protection 
of safety reports and reporters of 
aviation incidents and accidents 
shows concerns about the perceived 
intrusion by the judiciary in the all 
important effort of enhancing safety 
in aviation. It also shows a tendency 

to “protect” the aviation safety domain 
intervention by the national criminal 
authorities.   

The problem is that invoking real or 
alleged criminalisation of aviation inci-
dents or accidents as a justification for 
fully protective legislative action does 
not really work.  

Let’s do a quick reality check: 
n At this moment in time, most (but 

not all) States have formally estab-
lished in their applicable legisla-
tion a priority for the Judiciary (Po-
lice and Prosecutorial Officials) in 
the investigation of accidents and 
incidents; 

n Most (but not all) States have leg-
islation that prevents use by the 
Judiciary of the evidence the inves-
tigator has collected and collated; 
and

n All the regional and global rules 
and standards (in force or under 
discussion) related to the protec-
tion of safety data and investiga-
tive processes in aviation make an 
exception for the intervention of 
the criminal judiciary of a sover-
eign State. 

That does of course not mean that there 
is no role for legislating protection of 
safety issues. Both at ICAO level as well 
as in Europe, eff ective and focused rules 
and regulations on protection of safety 
data already exist or are under discus-
sion. But there are limits to what can be 
addressed by safety legislation. Nobody 
can be above the law and interpreting 
acceptable or unacceptable behaviour 
or actions remains a responsibility for 
the national judiciary.  

tainly includes the 
administration of justice.  States are 

n

n

“War is too serious a matter to entrust to military men” 

Georges Clemenceau 
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Just culture in aviation: 
dynamics and deliverables

Criminalisation crusade

The discussion on criminalisation of 
aviation incidents and accidents shows 
concerns on the perceived intrusion by 
the judiciary in the all-important effort 
to enhancing safety in aviation. It also 
shows a tendency to use “criminalisa-
tion” as the epitome of misdirected 
and unwarranted activities by the au-
thorities and to argue that the safety 
domain should therefore be protected 
from any action by the prosecution.

This is an important and sensitive is-
sue. Many, perhaps too many, discus-
sions and opinions on Just Culture and 
the cases discussed evoke examples of 
highly visible and often tragic aviation 
accidents, the aftermath of which re-
sults in criminal prosecution and con-
victions of first line operators, manag-
ers and sometimes even regulators.  In 
some of these cases, blatant misuse 
obviously occurred. In others, appli-
cation of national norms of criminal 
law differs from those applied in other 
states or regions. That may not change 
soon – international harmonisation of 
criminal law remains a delicate and dif-
ferent issue.    
 
As mentioned above, invoking crimi-
nalisation of aviation incidents or ac-
cidents as a justification for full legal 
protection does not really work. All 
the regional and global rules and 
standards related to the protection of 
safety data and investigative process-
es in aviation create an exception for 
the actions of a sovereign State in the 
exercise of the administration of jus-
tice. What is needed now is the estab-
lishment of equilibrium between two 
equally relevant goals: aviation safety 
and the administration of justice. 

Just Culture requires understand-
ing and appreciation of the different 
processes and commitments by both 
safety people and the judiciary. And 
let there be no mistake: Just Culture 
also implies that misuse of criminal 
processes or ignorance from the part 
of the judiciary is equally unaccept-
able!  These are mostly highly visible 
but limited cases almost always only 
related to serious accidents. Misuse of 
powers and processes in aviation acci-
dents, by national authorities must be 
flagged and condemned. 

One of the huge added values of Just 
Culture is its potential to safeguard the 
ongoing, perhaps inglorious but es-
sential processes of incident reporting. 
It will be hard to overestimate the im-
portance of that reporting mechanism 
and the deliverables of Just Culture to 
help ensure its continuation.

Corporate just culture

The vast majority of EU Member 
States have now corporatised and, 
in a number of cases, fully privatised 
their Air Navigation Service func-
tions. The provision of ATC has now 
been mandated to dedicated organ-
isations established under national 
corporate or private law. In particular 
the financial and operational respon-
sibilities for running an ANSP have 
become the responsibility of a CEO 
or senior management as set out in 
the corporate constitution.  A similar 
process has also taken place in the 
air transport sector that was regu-
lated and liberalized under the EU 
legislative system well before ATM in 
a gradual process that started in de 
mid-seventies. 

For the application of Just Culture 
principles, the corporate activities 
related to incident reporting will 
include the handling of incident re-
ports and mistakes by controllers 
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and other ATM front line employees. In a 
corporate environment with of course up-
front goals on safety, but also regarding ef-
fi ciency and performance-based fi nancial 
goals, the “corporate culture” will interact 
with the JC elements as adopted in the 
company. 

That creates an important issue that is 
not necessarily a problem but certainly a 
challenge. Applying JC at corporate level 
means that we have to fi nd the corporate 
“equivalent” of the criminal law principles 
of gross negligence or wilful misconduct. 
In other words: “Honest mistakes” should 
not result in sanctions by management, 
but manifestly irresponsible behaviour will 
result in reprisals under applicable corpo-
rate law. 

So far, so good. But the challenge lies in as-
suring that no confl icts arise between the 
applications of   corporate rules that would 
be based on, e.g., national labour or corpo-
rate law with those governing in criminal 
judiciary processes. Corporate sanctions 
cannot be compared with criminal law 
sanctions. We must therefore reconcile the 
appreciation and description of unaccept-
able behaviour at corporate level with the 
applicable criminal rules that govern the 
responsibilities of the criminal judicial au-
thorities. The   administration of criminal 
law is an exclusive prerogative of a sover-
eign state that should be respected.  

Quite a few well-established corporate Just 
Culture programs and procedures already 
exist in Europe. These are good examples 
and precedents for further initiatives, also 
in smaller service providers and airlines. A 
Just Culture policy is not a document but 
a continuing eff ort. As in the safety and 
safety management domain, economic 
and fi nancial priorities sometimes may 
challenge the full implementation of Just 
Culture at corporate level.      

The ongoing discussions in the European 
Parliament and the Transport Council 
clearly show the need   for clear guidance 

for operators and service providers, in 
particular smaller ones that could be in-
voked in the event of misuse of powers. 
At the same time, norms for unaccept-
able behaviour at corporate level and 
in a non-criminal sense must be recon-
ciled with the qualifi cation of unaccept-
able criminal behaviour by the national 
judicial authorities and in particular 
the state prosecutors and ultimately a 
court of law in the exercise of their sov-
ereign functions.    

Progress report

We have said it before: Just Culture is 
not the “magic wand” against injustice 
and misuse of judiciary processes. It has 
been introduced to protect as much as 
possible the mundane but ever so im-
portant ongoing processes of incident 
or occurrence reporting: literally thou-
sands of daily events that feed into the 
well-established system of using the 
reports for the improvement of safety 
and the prevention of incidents and ac-
cidents. It represents an ongoing daily 
routine, certainly not as spectacular 
and awesome as the aftermath of an 
accident, but absolutely vital for the 
continued eff ort to improve safety by 
learning from mistakes and other rel-
evant occurrences.

Every now and then someone em-
phatically declares that Just Culture has 
failed or that at least its success is lim-
ited. That may be based on impatience, 
pessimism or simply wrong expecta-
tions. Just Culture indeed represents 
a culture shift, moving away from “my 
work is more important than yours” 
to agreeing to a balance of activities 
based on building mutual support and 
confi dence. That will take time. It would 
be time well spent. 

The more so as it will be spent on a 
number of realistic and promising Just 
Culture deliverables: continuation of 
regional conferences to discuss the Just 

Culture components and seek the sup-
port of those involved; the proliferation, 
again at regional level of the model for 
an aviation prosecution policy and the 
formation of a team of experts to sup-
port prosecutors and judges in aviation 
cases. Please note that none of these 
require any changes in national or Eu-
ropean law. 

Work is ongoing and looks outright 
promising. Here is why. Last year, EU-
ROCONTROL and the EU have unani-
mously endorsed two important ini-
tiatives:

n The model for a national aviation 
prosecution policy centres on lim-
iting prosecuting incidents only 
in cases of “gross negligence”.  It is 
important to note that “Gross neg-
ligence” is used as a generic term 
for behaviour that may be enacted 
diff erently in national criminal law, 
in particular in Europe. Discussions 
with many diff erent national pros-
ecutors have shown that most of 
them would only prosecute only at 
that level of behaviour.  That is quite 
encouraging for the prospects for 
implementing the model policy.   

n  The establishment of a group of 
dedicated experts to support pros-
ecutors is now in full swing. Pilots 
and controller organisations as well 
as the judiciary have indicated their 
support and appreciation for such 
a group that would be exclusively 
available on demand to provide fo-
cused information on technical and 
operational facts surrounding an 
incident without indoctrination or 
subjective opinions. 

Coupled with other elements of the 
model policy such as advance contacts 
or arrangements between safety inves-
tigators and the judiciary and respect-
ing formally protected safety informa-
tion, the fi rst conclusion must be that 

Just culture in aviation: dynamics and deliverables (cont'd)
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we are on our way after a promising 
start.

What next

Just Culture has been introduced fi nd 
an acceptable balance for pilots, con-
trollers and management in the exer-
cise of their functions and responsi-
bilities.  At corporate level, Just Culture 
furthermore plays an important role in 
incident reporting by pilots and con-
trollers and the application of compa-
ny rules and national contract- and la-
bour law.  Just Culture does not replace 
any safety or criminal rules. It aims to 
create a balanced interaction at state 
or corporate level of rules and regula-
tions, policies and commitments and 
communication and support.  

In Europe initiatives are under discus-
sion to establish a Just Culture Char-
ter as a comprehensive repository for 
all relevant legislation, corporate and 
judiciary commitments or policies 
and guidance material relevant to an 
open safety culture in aviation. It is 
yet too early to tell whether this will 
fl y, but a workable just culture charter 
could have the form of a living docu-
ment with clear political ownership, 
professionally and independently 
managed through e-media and with 
fully updated listings of applicable law 
and regulations as well as established 
policies and commitments that are 
signed off  by their respective national 
or corporate owners for their duration. 
It should also cater for amendment, 
extension and, where appropriate, im-
plementation of JC related initiatives 
and commitments. 

Closing remarks

Just Culture represents the fundamen-
tal recognition that both the aviation 
safety drive and the administration of 
justice will profi t from a carefully es-
tablished equilibrium, moving away 

from criminalisation fears. It is based 
on the understanding that controllers 
and pilots can blunder and that the 
line between an “honest mistake” and 
intentional or reckless behaviour can 
only be drawn by a judiciary profes-
sional.  That may be easier said than 
done, of course. But the time has come 
to seriously query the added value of 
those ongoing and generally unsuc-
cessful eff orts at International level 
to fully protect controllers and pilots 
against judiciary actions by creating 
standards, regulations and laws that 
are supposed to shield them against 
judicial interference.

A balanced corporate and judiciary 
environment will provide a sound and 
sustainable basis for a continuation of 
controller or pilot incident reporting 
as well as accident/incident investiga-
tion. Both sides have in the past shown 
trends to caricaturize each other as 
the devil incarnate: The “safety czars”, 
pilots and controllers interests groups 
by evoking visions of scores of pilots, 
controllers and managers behind bars 
and demanding full protection against 
criminal interference and the judiciary 
in their ivory towers as the crime hunt-
ers with complete disregard for the in-
tricacies and realities of civil aviation.      

It is very encouraging to note the con-
sistently high professional standards 
and dedication of pilots, controllers 
and other ATC and Air Transport pro-
fessionals.  Almost without exception 
they represent realistic and hard work-
ing men and women that take great 
pride in their job and quite ready to 
continue to work in an environment 
that will provide them with the reason-
able expectation that the chances that 
they would fi nd themselves subject of 
a criminal process would be very small.  

It is equally encouraging that our on-
going contacts and discussions with 
the judiciary in Europe and beyond 

again yield a picture of realistic, rea-
sonable and responsible hard working 
professionals with a keen interest in 
the specifi cs of aviation safety, in learn-
ing more about the safety environ-
ment while at the same time ready to 
draw the line when necessary.   
   
The EUROCONTROL Just Culture Task 
Force JCTF deliverables have now 
started a dialogue between these par-
ties that should be nurtured and fur-
ther developed. Both the safety people 
and the judiciary have to leave their 
trenches and start working together 
on their joint interest: keeping aviation 
safe.  Notions or one-liners such as the 
criminalisation of safety or dismissing 
prosecution as a threat to aviation safe-
ty are not very useful in that discussion. 
The same applies to prosecutors and 
judges that claim absolute autonomy.    

There is another issue: We have to 
keep things simple and realistic. It may 
be very tempting to descend into the 
realms of the human mind and the mo-
tives and conditions governing human 
behaviour and have visions of elimi-
nating culpabilities and understanding 
human error. But we still have a long 
way to go.  

This article quotes a famous French 
Prime Minister: Georges Clemenceau 
– nickname Le Tigre, who played a cru-
cial role towards the end of WW I and 
the ensuing peace negations. Famous 
quotes are often used and misused 
to fi t the ambitions of those who use 
them. Paraphrasing Prime Minister 
Clemenceau, we would humbly sug-
gest that this case, his wisdom fi ts all: 

Be it the Safety Crowd (including Pilots 
and Controllers), or the Judiciary, both 
Aviation Safety and the Administration 
of Justice are too important to be left 
to one party alone.  

Enter Just Culture. 
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Since the nature of the interface is ex-
tremely complex, and since in my view 
the eff ects in either direction are not al-
ways as direct as some people perceive, 
I’m going to focus here on the evident 
inconsistencies which characterise the 
criminalisation end of the spectrum of 
‘justice’ in its widest sense.

First we should be clear on two things:

n We are never going to see formal 
harmonisation of the administration 
of criminal justice between jurisdic-
tions. Whilst there is no great diff er-
ence in the civilised world, at least 
in theory, in respect of the guiding 
principle of fairness and equality un-
der the law, both the statute law of 
a State and the use of any fl exibility 
aff orded under it ultimately refl ects 
the nature of society of that State.

n Aviation cannot and should not ex-
pect to be treated as some sort of 
special case. There are too many 
other activities out there which also 
depend on the performance of the 
professional – but ultimately fallible 
– human for risk control.

By Captain Ed Pooley 
This issue of Hindsight contains, as the Editor intended, a lot of discussion 
about both the criminalisation of error and the ‘just culture’ which is 
nowadays recognised as an essential element of the broader organisational 
culture we need if high levels of operational safety are to be delivered. When 
these two are put together, some of the debate is about one subject or the 
other and some about the interface between the two. The result is frequently 
confusion about both process and eff ect in both aspects. 

inconsistency under the law

But back to basics! Crime is essentially 
about intent and consequence. This 
model fi ts deterrence and punishment 
very well. But as we know, unintended 
human performance failures are rarely 
about intent and much more often 
involve either a single and signifi cant 
‘instant’ lapse or a sequence of poor 
situational management. They are, 
though, still about consequence. Ei-
ther people died or sustained serious 
injury and/or there was substantial 
loss or damage – aka an ‘accident’ (al-
though not necessarily in the legal 
sense). Or these things were narrowly 
avoided – aka a serious incident. Al-
though there are always exceptions, 
it is at least encouraging to note that, 
even in States where criminal prosecu-
tion for serious incidents which have 
no actual consequence except that an 
unrealised heightened risk to life or 
property are possible, few occur.

If intent is lacking, it is sometimes ar-
gued that whilst making an example 
of a ‘perpetrator’ may not aff ect their 
individual propensity to re-off end, 
it will indirectly encourage others in 
similar roles to ‘be more careful’. I be-

lieve that such a view is at the very 
least questionable in the context of 
qualifi ed and trained professionals 
even though it may have merit in oth-
er behavioural contexts. If you accept 
my view on this, then all that remains 
is consequence. The criminal law is 
generally administered on the basis 
of consequence and on that basis, the 
worse the consequence, the more that 
people expect to see responsibility 
identifi ed and therefore at least one 
successful prosecution and sentences 
to match.

We know that in a majority of acci-
dents and serious incidents in 
aviation, some or all of the 
cause is down to a transitory 
failure in the performance of 
those in front line roles. But 
where, as in almost all cases, 
these failures were without 
intent, their context becomes 
rather important – we 
need, without diminish-
ing the principle that every 
mentally competent individual is 
responsible for their own actions 
– to be asking who shares respon-
sibility. The fi rst place to look for 
context (but not necessarily to 
add to the accused) is those 
who formed part of the re-
sponsible front liner’s team. 
It’s easy in the case of a pi-
lot in command, it’s the 
co-pilot (or possibly 

Captain Ed Pooley is an experienced airline pilot who for many 
years also held the post of Head of Safety for a large short haul airline
operation. He now works with a wide range of clients as a Consultant and 
also acts as Chief Validation Adviser for SKYbrary.
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members of an augmented crew) who 
may have attempted to influence mat-
ters, may have chosen not to, or may 
simply not have had superior situ-
ational awareness. If such people were 
ignored without good reason, then 
that would count negatively1. 

But it goes much deeper than this. The 
search for potential criminal behav-
iour is often insufficiently wide. Any 
person making errors on the front line 
(and those around them) was there 
because those who were responsible 
for using their services to deliver the 
‘product’ they were selling had (in 
theory at least) validated the level of 
competency which it was reasonable 
to expect them to consistently de-
liver and structured the mitigation of 
risk accordingly. My experience in ac-
cident and incident investigation tells 
me that there are still relatively few 
competency-assessment systems in 
aviation which are capable of provid-
ing that assurance. And the responsi-
bility for the existence of such systems 
is that of both the employing entity 

and the mangers it appoints to act on 
that responsibility. 

So, if more prosecutors spent more 
time looking at the context of inadver-
tent error, there would be a shift away 
from the front line victims to their 
managers and, where the criminal 
law makes it possible, also to the em-
ploying entities. The latter is of course 
where deterrence really becomes ef-
fective, since running a business care-
lessly can attract such large financial 
penalties that the very survival of the 
business is threatened. Of course, 
since criminal guilt for any offence can 
be shared, such a shift of focus would 
not entirely remove the possibility of 
prosecution from front liners but it 
would certainly reduce it so that the 
balance of responsibility could be fair-
ly reflected in the sentencing after any 
successful prosecution.

So what about this proposition of con-
text transferred to reality? Let’s look at 
a few examples where it was ignored 
so that only the pilot(s) or controller(s) 

involved were prosecuted:

n Instead of making an en route diver-
sion whilst there was still enough 
fuel on board to safely do so, the 
experienced pilot, having misun-
derstood the way the FMS worked, 
continued to a more distant airport 
confident that it was attainable 
despite contrary suggestions for 
earlier diversion from his (very) ju-
nior colleague. Fuel was exhausted 
but a skilfully managed glide just 
enabled the aircraft to crash land 
short of the runway but inside the 
airport perimeter with no fatalities 
or serious injuries to the occupants 
[http://www.skybrary.aero/index.
php/A310,_Vienna_Austria,_2000_
(LOC_HF_AW)]

 
 Aftermath: the pilot in command, 

a German national employed at the 
time by a German airline, was pros-
ecuted in Germany for “negligent 
interference with air traffic”, con-
victed and given a sentence of ten 
months probation increased on ap-
peal to six months imprisonment.

1- Of course, I appreciate that the potential position of a 
controller (or an aircraft engineer) who is ‘on task’ without the 
benefit of dedicated (human) monitoring is more problematic. 23

http://www.skybrary.aero/index.php/A310,_Vienna_Austria,_2000_(LOC_HF_AW)
http://www.skybrary.aero/index.php/A310,_Vienna_Austria,_2000_(LOC_HF_AW)
http://www.skybrary.aero/index.php/A310,_Vienna_Austria,_2000_(LOC_HF_AW)
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n A trainee controller operating 
under the supervision of an OJTI 
who was also acting as TWR su-
pervisor   but who was not actively 
supervising – in LVP predicated on 
lack of manoeuvring area visibility 
from the TWR visual control room 
(but not low surface visibility) was 
fed inaccurate information about 
runway occupancy by an Assistant 
Controller and, having failed to 
validate it became distracted from 
the imperative of situational cer-
tainty by self-imposed pressure 
to take advantage of an about-
to-expire departure window and 
cleared an aircraft to take off on 
the about-to-be-occupied run-
way. A high speed RTO was made 
and a collision narrowly avoided. 
The subsequent investigation 
found that both the normal meth-
od of working and the supporting 
technical infrastructure was defi-
cient and made extensive recom-
mendations accordingly.

 http://www.skybrary.aero/index.
php/B763_/_B744,_Amsterdam_
Netherlands,_1998_(RI_HF)

   
 Aftermath: The Trainee Control-

ler, their OJTI and the Assistant 
Controller were prosecuted for 
“the provision of air traffic con-
trol in a dangerous manner, or in 
a manner that could be danger-
ous, to persons or properties”. The 
Assistant Controller was acquit-
ted but the other two controllers 
were convicted and sentenced 
to a small fine or 20 days impris-
onment in default. On appeal, 
all three controllers were found 
guilty but their action was re-
classified as an “infringement” 
rather than as an “offence” which 
simultaneously had the effect of 
removing any possibility of a pen-
alty but also any possibility of an 
appeal. 

n Approach Control acceded to a re-
quest from the pilot of a twin jet on 
an IFR Flight Plan who claimed that 
he had the fi eld in sight to make a vi-
sual approach. The pilot subsequent-
ly fl ew the aircraft into unseen terrain 
killing all on board. The subsequent 
investigation showed that the pilot 
could not have had the fi eld in sight 
when this had been claimed and 
that radar cover on the more direct 
routing taken would have rapidly be-
come intermittent.

 http://www.skybrary.aero/index.
php/C550,_vicinity_Cagliari_
Sardinia_Italy,_2004_(CFIT_HF) 

 
 Aftermath: Both controllers were 

convicted of “multiple manslaughter 
and causing air disaster” on the basis 
that, under the general provisions of 
Italian law, they had a duty of care 
towards pilots in respect of terrain 
clearance which they had not met 
even though the direct responsibility 
for terrain clearance was internation-
ally recognised as being assigned to 
the pilots and only a relatively minor 
technicality in specifi c ANSP proce-
dures had been breached. The con-
viction and a suspended sentence of 
two years imprisonment was twice 
upheld at hearings before superior 
Courts.

Now let’s look at a few examples where 
nobody, front line or other person or en-
tity, was prosecuted in broadly compa-
rable circumstances:

n After a failure to carry out engine shut 
down procedures with the care rea-
sonably expected for such a critical ac-
tion after evidence of en route engine 
malfunction, the ‘good’ engine was 
shut down instead of the malfunction-
ing one and a diversionary descent 
commenced. The subsequent attempt 
to get thrust from the malfunctioning 
engine on fi nal approach as fl aps and 
landing gear were deployed failed 
and the aircraft crashed killing or se-
riously injuring most occupants. Both 
pilots survived with major injuries. 

 http://www.skybrary.aero/index.
php/B734,_vicinity_East_Midlands_
UK,_1989_(HF_LOC_FIRE_AW)

n The runway controller cleared a ve-
hicle operating on a diff erent radio 
frequency to enter the runway for bird 
patrol purposes via a third party but 
then forgot about it and cleared an air-
craft for take off . The aircraft achieved 
good clearance over the vehicle and 
there was no actual risk of collision. 
Subsequently, the independent in-
vestigation found a context for the 
error which indicated ANSP runway 
occupancy procedures which varied 
markedly from ICAO and EAPPRI guid-
ance and from equivalent processes at 
other busy European airports.

 [http://www.skybrary.aero/index.
php/B733_/_vehicle,_Amsterdam_
Netherlands,_2010_(RI_HF)]
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n ATC radar acceded to requests for 
descent below MSA and manoeu-
vring of a demonstration fl ight on 
an IFR Flight Plan. The aircraft crew 
ignored TAWS ‘PULL UP’ Warnings 
in IMC and terrain impact followed 
killing all on board. It was subse-
quently found that the controller, 
who was busy and without an assis-
tant or a supervisory presence had 
mistakenly read from his displays 
that the aircraft involved was a mili-
tary fast jet rather than a transport 
aircraft manufactured by the same 
company. Since the fast jets were 
known to regularly operate in a 
designated military exercise area 
in the vicinity, he assumed that de-
spite a declared level of FL100, a de-
scent in the area fi led on the fl ight 
plan might be expected in order 
to make use of a designated mili-
tary exercise area in the vicin- ity. 
It was also found that no 
MRVAs had been de-
fi ned and that the 
MSAW aural alert had 
been de-activat-
ed. However, 
since terrain in 
the area were the 
accident occurred 
had not been input, 
no visual MSAW alert 
would have occurred 
either.

2- For example, the ‘Code for Crown Prosecutors’ applicable to all criminal prosecutions in England, Wales and 
Northern Ireland: http://www.cps.gov.uk/publications/docs/code2013english_v2.pdf   
3- It is critical that the basis for the verdict reached and any sentencing that follows is available exactly as given. 
A summary is not suffi  cient to understand the thinking of the Court. 

 http://www.skybrary.aero/index.
php/SU95,_manoeuvring_near_
Jakarta_Indonesia,_2012_(CFIT_
HF_FIRE) 

I can assure the reader that a more in-
depth look at examples that did and 
did not end up as prosecutions would 
merely substantiate the charge of in-
consistency both within and between 
States. So what can be done about this 
if my earlier assertion that there is no 
possibility of formal harmonisation is 
correct? 

Well, the answer is that there is clearly 
a lot of scope for encouraging vol-
untary convergence in the way that 
criminal justice is applied to human 
error in any occupation where risk 
management depends on human per-
formance and there is no conscious 
intent for action or inaction to materi-
ally increase the chances of an unsafe 

outcome. At the heart of this is the 
concept of “the public interest”. This 
is the principle by which a pros-

ecutor who has accumulated 
enough evidence to have a 
high probability of securing 

a conviction then applies a fi -
nal test of “is this prosecution in 

the public interest?” which must 
be satisfi ed before a prosecution 

is begun. This is a complex in-
tervention (currently excluded 
by statute in many civil law ju-
risdictions) which seems to be 
most successful when it is facili-
tated not by a set of rules but 
by formalised comprehensive 
guidance to prosecutors2. In-
terestingly, States that build in 
a consideration of public inter-

est before bringing a prose-
cution also allow the police 

or judicial investigation which must 
precede the determination of whether 
a prosecution may be warranted to be 
abandoned at an early stage on a simi-
lar basis by not requiring the comple-
tion of a thorough investigation into 
every possible ‘crime’ where it seems 
that the cost of a prosecution would 
signifi cantly outweigh its benefi ts.

So how can we encourage this en-
lightened convergence as far as avia-
tion is concerned?  I think that one 
of the most useful – and relatively 
simple – actions would raise aware-
ness of inconsistency in the treatment 
of professional pilots, controllers and 
aircraft engineers. Leaving this (at 
best) to the superfi cial and transitory 
interest of the specialist media is not 
enough. I propose that it is time to, as 
a minimum, make widely available the 
evidence on which each prosecution is 
based alongside a transcript of the fi -
nal Court Judgement3, both presented 
in English. An open access online re-
pository is needed and I suggest that 
SKYbrary would appear to be the obvi-
ous choice. But this project will need 
help from both lawyers and aviation 
people in all the countries where cases 
have been heard as well as the services 
of translators.   
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there is clearly a lot of scope 
for encouraging voluntary 
convergence in the way that 
criminal justice is applied to 
human error in any occupation 
where risk management
depends on human performance 
and there is no conscious 
intent for action or inaction to 
materially increase the chances 
of an unsafe outcome.
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 Wednesday 6 May 1987
My best friend is Fredrik. We normally 
see each other every day, today is no 
exception. We either play outdoors 
or at my parents’ house, never home 
at Fredrik’s place. While I am the only 
child, Fredrik has one younger brother 
and two older sisters. His parents don’t 
like us being there, they never say so 
but I can feel it.

Fredrik arrive at 10am. The weather 
is sunny and warm, we move out-
side to play. We can’t agree on what 
to do, fi nally we decide to start with 
Fredrik’s proposal, then continue 
with mine; land hockey played with 
ice hockey sticks on the walkway in 
front of my parents’ house. After we 
fi nished Fredrik’s boring thing, he said 
he should return home for lunch. He 
would never have lunch with his fam-
ily at 11am! OK, I tell him: “If you leave 
now, I will never play with you again”. 
Fredrik left. A promise is a promise. 

 Thursday 7 May 1987
Fredrik arrived at 10am as usual. I al-
ways keep to my promises. Fredrik left 
disappointed, I will never play with 
him again.

Tuesday 14 December 2004
I am looking forward to get-
ting my fi rst tower controller 
licence. The volume of traffi  c 
at the airport is not large, but 

the friend

Tuesday 14 December 2004
I am looking forward to get-
ting my fi rst tower controller 
licence. The volume of traffi  c 
at the airport is not large, but 

 Bengt Collin 
  worked at EUROCONTROL
  HQ as an Senior Expert
involved in operational ATC safety activities. 
Bengt has a long background as Tower and
Approach controller at Stockholm-Arlanda 
Airport, Sweden

by Bengt collin

at peak hours it can be quite chal-
lenging. The job is interesting and my 
colleagues seem to be OK, although I 
haven’t seen much of them yet. 

After fi nishing my training at the ATC 
Academy, I started the local on the 
job training two weeks ago. Today we 
have classroom training. The class-
room is diff erent – the room is rela-
tively neutral, with grey fl oor and light 
green walls. In the fi rst corner to the 
right from the entrance someone put 
a statue of a cat. It is yellow.

The teacher explains low visibility 
operations, mostly focusing on how 
to maintain the throughput in poor 
visibility. “We have a labelled surface 
movement radar”, it’s called advanced 
SMR” the teacher explains. “Sometimes 
the throughput is slightly reduced in 
CAT II conditions, but that is because 
of the increased distance between the 
landings, it has nothing to do with the 
ground movements”. “The advanced 
SMR is nowadays called A-SMGCS”.

I ask how it works. Does the system 
label aircraft automatically and how 
about vehicles? “We label the depart-
ing aircraft and also the vehicles manu-
ally” the teacher continues looking at 
the cat statue rather than me. “This is 
no problem really, you will see for your-
self when we get up in the tower”.

 Friday 6 May 2005
Today I receive my full rating for the 
tower. It’s a sunny warm day, I am very 
happy to fi nally be allowed to work on 
my own. At the end of my shift we will 
have a short feedback session with the 
training department. 

My last instructor, Peter, was a bit dif-
ferent to my earlier ones. He will retire 
in a couple of years. Peter has a reputa-
tion of being able to “move the traffi  c” 

– you’ll never see any long queues for 
departing traffi  c when he is in charge 
of the runway. He tells me to not be 
too serious of how to label the aircraft, 
“the labelling is not really reliable any-
way”. He also instructs me to leave the 
stop bar for the departure holding in 
the off  position. “I know we should use 
stop bars H24, but the HMI will drive 
you nuts, believe me”, he adds and 
laughs. Peter is a nice person always 
full of anecdotes. 

At the feedback session I do not men-
tion anything about Peter’s diff erent 
views on how to handle the traffi  c and 
equipment. Being a completely new 
controller I do not like to start a big 
discussion, after all, perhaps Peter’s 
way of working is the best way of do-
ing things – he should know with all 
his experience.

 Wednesday 7 September 2005
The two Inspectors from Headquarters 
arrived Monday lunchtime two days 
ago. I gather from Peter as we and 
two other colleagues have a coff ee 
together that the common view of the 
Inspectors is, if not entirely negative, 
along the lines of “they do not know 
anything”. “They haven’t worked op-
erationally for ages, besides that they 
do not know how we have to make 
shortcuts to maintain the throughput”, 
explains Peter. The other controllers 
agree – Peter has a strong character. 

As I understand it, the purpose of the 
visit is to help us rather than check for 
mistakes, but I could be wrong. How 
do we really operate the traffi  c, do we 
have the correct procedures and more 
important, do we follow them. 

 Thursday 8 September 2005
“I still do not understand how you can 
maintain the throughput in low vis-
ibility”, one of the Inspectors asks. The 
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full report is expected in around two 
months’ time so this is just some pre-
liminary thoughts and questions in a 
briefi ng for ATC and the airport.

There are fi ve people at the meeting. 
Apart from the two Inspectors from the 
headquarters, the other participants 
are the ATC Manager, the ATC Opera-
tional Manager and a representative 
from Airport Management. The room 
is a small rather warm room without 
windows. The Operational Manager’s 
mind is far away. He is thinking of his 
upcoming vacation in Malta which will 
be nice and warm. 

“According to ICAO Document 4444, 
the SMR is only there to assist the 
controllers’ external view, not to re-
place it”, the Inspector continues. The 
ATC Manager looks on his Operational 
Manager waiting for a reply. Nothing 
happens. The silence is broken by the 
Airport representative; “Why be so 
strict, after all it is about avoiding de-
lays, something that everybody knows 
is important”. “We need to think about 
our reputation. If we start delaying 
fl ights, our airlines may look for other 
options, other destinations and the fi -
nances are tight”. “We always do things 
safely”, the Operational Manager adds. 
“Effi  cient doesn’t mean unsafe, safety 
is our top priority” the ATC Manager 
continues.

After the two Inspectors had left, the 
airport representative asks how this 
would aff ect them in the future. She 

Thursday 30 March 2006
The weather is still terrible – drizzle and 
fog. Outside we can’t see anything but 
grey cloud. The aircraft and vehicles are 
somewhere down there but fortunately 
we have our ground radar – although 
it is full of distorted returns due to the 
weather. 

I am working as the ground controller. 
Fredrik is in charge of the runway. It is in 
the middle of the morning peak with a 
lot of arriving and departing traffi  c.  The 
supervisor tells us that he has received 
a alert about the function of the thresh-
old lights. He says that a vehicle needs 
to check out exactly what the problem 
is. Strange – why can’t they check the 
lighting systems without entering the 
taxiways and runway, especially during 
low visibility operations? It must be pos-
sible to do that. The assistant control-
ler in charge of vehicles and incoming 
phone calls replies to a call from a vehi-
cle asking for clearance to enter one of 
the taxiways parallel to the runway. I can 
hear the call, we do not use headsets. 
“It’s OK”, I tell the assistant controller 
before he asks for permission. “Thanks” 
he replies and gives the clearance to the 
vehicle. 

I have two departing aircraft taxiing 
out which are well behind the vehicle. I 
can see it on one of the many screens in 
front of me. Peter is busy. I can over hear 
the transmission from an inbound fl ight. 
He passes the spot wind and gives a 
landing clearance. The vehicle is driving 
north towards the holding point.

was really worried. “Forget about it” 
the ATC Manager replies. “When we 
get their Report we read it, reply that 
we appreciate all the good advice 
and then continue as before. We have 
always done that”. “Besides that the 
operational personnel are completely 
uninterested in anything written on 
a piece of paper -can they read?” The 
ATC manager laughs. The others laugh 
too.  

 Monday 3 October 2005
Fredrik, my old friend from my home 
town, started his on the job training 
today. I didn’t know he had also be-
come a controller, it is a complete sur-
prise to me. We have had no contact 
whatsoever after he left that day in the 
‘80s. 

He is transferring from a small airport 
in the south and I understand he has 
moved here with his wife and two kids. 
He will have the same instructor I had, 
Peter.

 Friday 9 December 2005
One thing that confuses me is that we 
don’t use the confl ict warning system 
for the runway. Our union representa-
tive advised us today at a meeting to 
keep it switched off .  “It gives a lot of 
nuisance alarms. If you miss a real one 
and a serious incident happens, you’ll 
never have any guarantee that it won’t 
be used against you”. “Better to be safe 
than sorry” the union representative 
continued. Outside the mist and drizzle 
continued, this will be a long winter.    
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“Tower, an aircraft just passed close above me”, 
we can all hear the upset voice from the vehi-
cle driver. “Where is he”, the assistant controller 
shouts out loudly in the tower; it’s a question 
for nobody, just an expression of desperation. 
“He should wait at the holding point”. 

Everything is silent in this situation. It’s like 
everything has stopped momentarily. Or per-
haps it’s because we don’t know really what’s 
happened. “I’m vacating the runway at the 
holding point” the vehicle driver transmits.   

 Friday 7 April 2006
“We from the management have absolutely 
nothing to do with this serious incident”. The 
Operational Manager is in a meeting with 
the Inspectors from Head Quarters who have 
come to fi nd out what has happened. “When 
we received the full report of your visit last 
year, we put a copy in the tower for the con-
trollers to read”. “They are required to sign to 
confi rm that they have read and understood 
it. That has been our standard procedure for 
years”. “They should know not to handle this 
amount of traffi  c during these weather condi-
tions as you clearly pointed out in your excel-
lent report”. 

No one say anything, everybody waits for 
someone else to speak. They can hear the 
distant sound of voices from the coff ee room 
down the corridor. “Can you confi rm that the 
stop bars were working properly” one of the 
Inspectors asks in a quite friendly way. “And 
what about your alerting system”, she con-
tinues. “Can you please explain to us how it 
operates”? 

 Monday 10 April 2006
When thinking about it today, I be-
lieve I saw something on the screen 
entering the runway at the threshold. 
Perhaps it was the vehicle? I hadn’t 
alerted Fredrik, why should I have 
done, after all the runway was his 
responsibility. I never forget people 
who do not keep their promises…..  

case Study
the friend (cont'd)

Let´s start with the impression that 
within this ATC provider there does 
not seem to be an open culture for 
voicing one´s opinion. In the interests 
of safety but also the working environ-
ment, it is only benefi cial to create a 
proactive space where young minds 
with little seniority but a fresh view 
and fresh ideas are especially encour-
aged to speak up, share their opinion 
and think out loud. There should al-
ways be the chance to raise questions 

about current procedures, 
systems or working hab-

its – if not face-to-face 
then even more ide-
ally in an anonymous 
system. There should 
be a clearly under-

stood structure so 
that every individual 

Being a controller for upper 
airspace, I can only assume 
how the situation with the 
inspection vehicle should 
have been handled. But 
there are certain points 
in this story that apply to 
all of us working in the 
fi eld of aviation safety, be 
it as controller, pilot or 
infrastructure or company 
manager. I have only picked 
out a few.

case Study comment 1
by Eileen Senger

knows who is their contact person for 
questions or concerns. The protago-
nist in this story is asking himself the 
right questions and identifi es the off er 
for help from the visiting Inspectors as 
such, but because of his junior status, 
he prefers to keep a low profi le.

The story also shows just how impor-
tant it is to have your training of any 
one individual carried out more than 
one instructor and preferably several 
diff erent ones – diff erent in person-
ality and diff erent in working style. 
In this way, the trainee will not copy 
one (possibly bad) behaviour but 
can ‘cherry pick’ what they like best 
from each one. There are frequently 

No one say anything, everybody waits for 
someone else to speak. They can hear the 
distant sound of voices from the coff ee room 
down the corridor. “Can you confi rm that the 
stop bars were working properly” one of the 
Inspectors asks in a quite friendly way. “And 
what about your alerting system”, she con-
tinues. “Can you please explain to us how it 

about current procedures, 
systems or working hab-

                       Eileen Senger 
is an Air Traffi  c Controller at EUROCONTROL’s 
Upper Area Control Centre in Maastricht.
She works in the Hannover Sectors which cover 
north-western Germany and is an OJTI.
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many diff erent ways of dealing with 
a particular problem, as well diff erent 
opinions about the working styles of 
colleagues. A trainee should always be 
encouraged to give their opinion and 
point out anything they see as  con-
fl icting guidance to their instructors. 
Instructor Peter may be well-respect-
ed and a leader, but as a member of an 
older controller generation he doesn´t 
appear to care too much about soft 
skills. He would be one of those col-
leagues sitting at the Team Resource 
Management Workshop with his arms 
crossed in front of his body muttering 
that he thinks this is b…shit for softies 
and all he cares about is sitting on po-
sition and moving traffi  c. Fortunately, 

the recognition that a shallow hierar-
chy and a basic knowledge of human 
factors are important ways to improv-
ing safety has been widely promoted 
in many ATC providers and airlines.

The claim that safety is put fi rst has 
to be brought to life and led consis-
tently by the example of senior man-
agement. If the top of the company 
does not live up to its own professed 
standards, how can they expect the 
bottom to do so? As it operates at the 
ATU Unit in the story, it is just an empty 
shell held up to protect the manage-
ment against any critcism. Everyone is 
busy safeguarding their own position 
and making sure that if something 

happens they cannot be held respon-
sible or, in consequence, legally liable 
if it comes to that. Colloquially we call 
this butt-covering. The Inspectors are 
visiting to check the prevailing way 
of working and the procedures in use 
for fl aws but this only seems to be a 
paper exercise. They say that they are 
there to help but neither the airport 
representative nor ATC management 
are interested in giving them any real 
chance to point out defi ciencies and 
recommend improvements to deal 
with them. The fi ndings of the visit are 
on paper so they are covered, they dis-
tribute it to staff  and shove the prob-
lem down the line. Such behaviour 
always occurs at the expense of the 
weakest link, invariably the people on 
the front line who have no Master’s in 
management or in law just a hands-
on, very practically-oriented educa-
tion. And the weakest of those are the 
newly qualifi ed controllers. 

RECOMMENDATION:

All of us have been in situations 
where we were faced with the 
possibility that if we had spoken 
out we might have made our-
selves look ridiculous or seem 
stupid. Because our idea seemed 
odd or because we didn´t under-
stand something and someone 
had to explain it again. If this is 
combined with any personal ani-
mosity between colleagues, be 
it from a situation years ago or 
because it´s just someone you’ve 
never been on the same wave-
length with, the only thing that 
can save the situation is our pro-
fessionalism. Check again if you 
are in any doubt. Speak up if you 
are in any doubt. That is the only 
real way to cover your butt!  
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CASE STUDY

The behaviour of Peter, the trainer, in this 
case study is a classic example of “non-ad-
herence” and “practical drift”. Being close 
to retirement he has reached his maxi-
mum experience level. He knows best – no 
need to label aircraft or use the stop bars 
since that might interfere with the goal he 
sees. He fi rmly believes his primary duty is 
to maximise traffi  c throughput. All these 
‘nuisance’ procedures must have been de-
veloped by those ignorant ‘admin people’. 
He’s the real operational guy. He has been 
working like this for many years now with 
great results. Nothing has ever happened 
to him, so his work method must be safe. 
Yet we know he was just lucky that nothing 
that would have needed the procedures he 
willingly omitted had ever happened.

Our lead character is young and inexperi-
enced so he looks up to his instructor Pe-
ter. He’s reluctant to challenge him – with 
his reputation and experience he must be 
right. 

The training he received must be confusing 
for him. The local on the job training was 

Training can never be a friend of “non-adherence”, how about 
management? The behaviour of many professionals is signifi cantly 
determined by both the curriculum which determines what training
they receive and the attitude of their trainers.

case Study comment 2
 by captain dirk deWinter

not consistent with his initial training 
at the ATC academy.  The fi rst instruc-
tor there had avoided answering his 
questions leaving some ambiguity in 
his understanding of the procedures. 
Peter, his second instructor, is providing 
negative training. Instead of highlight-
ing the importance consistently apply-
ing safety critical procedures such as 
the 24hr use of stop bars, he focuses on 
moving the traffi  c. He even ridicules the 
two inspectors from the Headquarters, 
why would he need their help?

As expected the two young trainees 
operate just as their instructors have 
taught them during their on the job 
training. They display the same “non-
adherence” and “practical drift” be-
haviour. Safety critical procedures are 
omitted to keep the traffi  c moving. One 
day a situation develops that passes 
through the reduced number of safety 
nets and an incident happens.

Management is very surprised. How 
could this have happened? All the pro-
cedures and the safety nets are in place. 
The recommendations from the Head-
quarters Inspection were distributed to 
all staff  and they signed for receipt.
 
But are all the recommendations in re-
spect of procedure actioned? Signing 
for receipt is an administrative verifi ca-
tion but does it mean the procedures 
will necessarily be applied in opera-
tions? Such a more diffi  cult assurance 
process was clearly not in place. What 
is more alarming is there was no audit 

of the training being delivered. The lo-
cal on the job training was not using 
or promoting the standard procedures 
or Best Practices for runway safety. This 
meant the routine non-adherence to 
standard procedures was being passed 
on to the next generation of control-
lers. They learn by example don’t they?

Was Management aware of this practi-
cal drift? Probably not. The ATC manag-
er was not very receptive to the advice 
from the Inspectors “…we appreciate 
all the good advice and then continue 
as before…”. The Airport Manager was 
focused on the delay the proposed pro-
cedures would generate in low visibil-
ity conditions and the fi nancial conse-
quences. The existing procedures had 
been in place for many years now and 
had enabled the movement of a high 
volume of traffi  c without any incidents. 
So the procedures must be safe. The 
fact that management was not aware 
that the staff  had to cut corners to 
achieve the traffi  c throughput was very 
convenient. In case of an incident their 
part of the job was done, they had pub-
lished the procedures to be followed … 

RECOMMENDATION:
Training Staff  have a “role model” 
function. They should not only 
selected because of their teach-
ing skills, but also for their way of 
strictly applying the standard op-
erating procedures and focus on 
safety in general. 

 by captain dirk deWinter

Captain Dirk de Winter
is has over 11,000 hours fl ying time over the last
22 years. He started as a cadet pilot with SABENA in 
1987 fl ying Boeing and Airbus aircraft. Before starting 
his fl ying career Dirk obtained an academic Master 
degree in Electronic Engineering at the University of 
Brussels. Since January 2009 Dirk has been working 
part-time in EUROCONTROL Agency.
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This is quite a sad case. The narrator must feel 
lonely. Lonely for abandoning his friend.
Lonely for not getting explanations where
he thinks it is normal to get explanations.
The statue of the cat. The labelling system.
The purpose of the Inspectors’ visit...

case Study comment 3
by Job Brüggen
Lonely for not speaking up about lack 
of use of the stop bar in peak hours. 
Lonely when the awkward questions 
fi nally arrive and nobody is giving an 
answer, or – worse – the blame is put 
on somebody else which the narra-
tor is clearly very uncomfortable with. 
Yet, the narrator is clearly also part of 
a closely-knit community and acts 
completely naturally as part of it. He 
respects the clear existence of a hierar-
chy in the group, gives credit to senior-
ity and does not ruffl  e the feathers of 
the leaders in diffi  cult times. Very hu-
man, very normal. 

The whole process cannot be a surprise 
to anyone familiar with the ATC world. 
Students are selected to ‘match’ the cur-
rent controller community. Students 
are taught to fall in line with everyday 
practice. The student will be listening 
attentively to the people around him 
and accepting the role models pro-
vided by the bosses – he wants to be 
a controller, after all. The end result is 
a validated controller who behaves ex-
actly as he has been taught to. 

It would be easy to state that safety cul-
ture needs a boost here. Probably the 
operational people themselves think 
their safety culture is excellent. But ‘drift 
into failure’, or ‘normalisation of devi-
ance’ are the descriptions that come to 
mind when reading this case. Manage-
ment should take an active role here in 
knowing what is going on and not ac-
cepting any deviances from what are 
agreed procedures. “Er, yes we know de-
clared capacity of this sector is 40 move-
ments per hour but experience has 
shown we can safely push 50 or some-
times even 60 movements per hour.” 

Who is fi nally accountable for such 
decisions? Would that be the CEO? 

Yes it would, but he handed respon-
sibility for this to his ATC Manager. 
The CEO still has to make sure that 
the ATC Manager follows the agreed 
procedures in his company. He needs 
to have the means to verify that the 
ATC Manager does follow them. And 
of course the ATC manager needs to 
make sure that the Operations man-
ager follows the procedures and so 
on to the level of the controller. Go-
ing back up the corporate ladder, 
safety performance reporting is not 
just about the number of incidents, 
but about how well the process is be-
ing managed and controlled. I would 
not be surprised if this particular (fan-
tasy) CEO only gets serious incidents 
reported and is informed about the 
running of his (safety) management 
system only by how many audits have 
been carried out.

It would be a capital mistake in this 
case, to put blame on the controller, 
the narrator, Peter, or Fredrik. They are 
just products, as they are expected to 
be, of the blueprint of the company. 

Job Brüggen is 
the safety manager of ATC 
The Netherlands (LVNL) 
and is particularly known 
for his activities in Just 
Culture developments. He was one of the fi rst to 
demonstrate the detrimental eff ect of prosecution 
of air traffi  c controllers on incident reporting.
In 2003 he re-created the CANSO Safety Standing 
Committee and chaired it for six years.
He is currently leading the eff ort for the FAB Europe 
Central safety management activities.
He also advises in the health care industry on safety 
matters with a particular focus on Just Culture and 
safety leadership.

RECOMMENDATION for this virtual company is simple. Start at the top. Investigate 
how the CEO has dealt with his accountabilities and handed this down to his manag-
ers. Is that all clear and simple? Does that include the priority for safety over capac-
ity? Study how they subsequently take this into their divisions and how they report 
to their CEO. How is safety performance reporting included in this? Can the CEO rea-
sonably expect to be aware of all situations where he may ultimately be called to 
account? What measures is the CEO able to take to put things right? Does he indeed 
do that or is it only theory? On the lower level, the recommendation would be to 
enable monitoring of ‘adherence to procedures’. Confront the workforce with the re-
sults and demonstrate that procedures are there for a purpose and you expect them 
to be adhered to. Safety Culture at work in its purest and simplest form.  

People are not acting badly with in-
tent, they just conform to what they 
think is expected of them. Give them 
room to action their good safety inten-
tions over their normalized behaviour 
of deviance. They can be helped by 
taking safety performance monitoring 
seriously.
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FROM THE BRIEFING ROOM

We are human 

These are the distressed words of the 
injured train driver moments after the 
train derailment in Santiago de Com-
postela, northern Spain on 25 July 
2013. The driver can be heard plead-
ing in sorrow, hoping for the safety of 
the passengers, “I have turned over. 
My God, my God, the poor passengers. 
I hope no-one is dead. I hope. I hope.” 
Seventy-nine people died.

In the aftermath of the accident, initial 
investigations ruled out mechanical or 
technical failure, sabotage and terror-
ism. That appeared to leave only two 
possible explanations, ‘human error’ 
or ‘recklessness’, or both. When society 
demands someone to blame, the dif-
ference – whatever it might be – can 
seem trivial. What followed was a dis-
play of our instinct to fi nd a simple 

“Oh my God. I told those guys at safety that it was dangerous and one day 
we would lose concentration and pay for it. I already told those guys at safety 
that it was very dangerous! We are human and this can happen to us. This 
curve is inhuman!”

'HUmAn Error’ 
 the handicap of human factors,       safety and justice

explanation and someone to blame. 
Soon, the explanation and the blame 
pointed to the driver. The Galicia re-
gional government president Alberto 
Nunez Feijoo stated that "The driver 
has acknowledged his mistake". Mean-
while, Jorge Fernandez Diaz, Spain's 
Interior Minister, said that there "were 
reasonable grounds to think he may 
have a potential liability" and con-
fi rmed he could face multiple charges 
for reckless manslaughter. While safety 
investigations are ongoing, the driver 
faces preliminary charges of 79 counts 
of homicide by professional reckless-
ness and numerous counts of bodily 
harm. 

Several claims appeared about the 
driver in the media, often without 
relevant context. It was reported that 
the driver “admitted speeding”1. The 
speed limit on the curve was 80kph 
and the train’s black boxes showed 
that the train was travelling at 192kph 
moments before the crash. The im-
plication was that the speeding was 
reckless. The media pounced onto an 
old Facebook post by the driver. One 
post, reported by Spanish media and 
attributed to the driver, stated: "It 
would be amazing to go alongside 
police and overtake them and trigger 

off  the speed camera", accompanied 
by a photo of a train’s speedometer 
at 200 km/h (124 mph). This may be 
an unwise social media post, but such 
speeds are normal and fully permitted 
on the high-speed line sections. 

However, there appears to be no evi-
dence that the ‘speeding’ involved 
conscious disregard for, or indiff er-
ence to, the dangers of the situation 
or for the consequences of his actions. 
This would have been an extreme act. 
Rather, it seems that the driver was un-
aware of the context. This hypotheses 
invoked ‘human error’ explanations, 
though carelessness was implied. It 
was reported that the driver himself 
told the judge that he was distracted 
and suff ered a “lapse of concentration” 
as he approached the curve2. Just min-
utes before the derailment, the driver 
received a call on his work phone. The 
ticket inspector told El Pais that he had 
called the driver to instruct him to en-
ter an upcoming station at a platform 
close to the station building to facili-
tate the exit of a family with children. 
The call lasted nearly two minutes; a 
long time when you are travelling at 
192 km/h. Renfe employees are not al-
lowed to use phones except in case of 
emergency, but ticket inspectors have 

1- Spain train crash driver admits speeding in emergency call recording, Telegraph, 06/09/13
2- Spain train crash: Driver told judge he was 'distracted', Telegraph, 06/09/13
3- Spanish train wreck driver got warnings before crash, Reuters, 02/0813
4- Reckless’ Train Crash Driver Held By Police, Sky News, 26/07/13

by Dr Steven Shorrock

Dr Steven Shorrock 
is a human factors specialist and safety 
psychologist with a background in research 
and practice in several safety-critical 
industries and Government in Europe 
and Australia. He is currently a Safety 
Development Project Leader at EUROCONTROL 
and an Adjunct Senior Lecturer at the School 
of Aviation, University of New South Wales.

Dr Steven Shorrock
is a human factors specialist and safety 
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no access to the train cab. The driver 
told the court he lost a sense of where 
the train was during the call, and be-
lieved he was on a diff erent section of 
the track. It was also reported that the 
“driver got warnings before crash”3, 
having received three warning signals. 
By the time he had engaged the train's 
brakes, it was too late. 

As is common in accidents and in-
cidents, front-line staff  immediately 
blame themselves, which does not 
mean they are to blame. Spanish press 
stated that immediately after the de-
railment, the driver allegedly said to 
offi  cials at the railway station 3km 
from the crash "I ****** up, I want to 
die. So many people dead, so many 
people dead." 4  

In this case, the justice system will 
now need to determine if the driver’s 
actions crossed the line into ‘reckless-
ness’. It is another issue as to whether 
or how justice will be served. But 
one only needs to look into the 
context of this accident to see that 
‘human error’ or synonyms such 
as ‘lapse of concentration’ or even 
‘carelessness’ do not seem reason-
able to explain this terrible event. 
And if that is all it takes for such 
an outcome, then it could surely 
happen again. The ‘human er-
ror’ explanation does not seem 
to serve safety, so what does 
it serve? Perhaps it partly 
serves society’s need for 
simple explanations and 
someone to blame, while 
absolving society itself 
for its demands. 

Human error or an
inhuman system?

Shortly before the train 
crashed, according to re-
ports, the Spanish train had 
passed from a computer-
controlled area of the track 
to a zone that requires the 
driver to take control of 
braking and deceleration. 
Furthermore, there was no 
automatic braking system 
on the curve in question, 
the European Rail Traffi  c 
Management System auto-
matic braking program 
stopped 3 miles 

south of where the crash 
occurred. This placed re-
sponsibility on the driver 
signifi cantly to reduce 

speed at a crucial time. The 
sharp bend was known to be 
"dangerous" and has previ-

ously been subject to debates 
and warnings. According to Span-

ish journalist Miguel-Anxo Murado, 
“There were arguments for having 
that section of the route remade com-
pletely, but Galicia's particular land 
tenure regime makes expropriations 
an administrative nightmare. So the 
bend was left as it was, and speed was 
limited there to 80km/h.” The driver’s 
recorded phone call indicated that 
he had foretold such an acci-
dent in a warning to the 
company’s safety  
specialists:
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“I already told those guys at safety that 
it was very dangerous. We are human 
and this can happen to us. This curve is 
inhuman.” The judge is now reportedly 
expanding the preliminary charges to 
include numerous top offi  cials of the 
state railway infrastructure company, 
Adif, including rail safety senior offi  -
cials, for alleged negligence 5. 

Reminiscent of the Chernobyl inqui-
ry, a small number of media reports 
broadened the focus to what might 
be called reckless expansion in society 
more generally: “I can't help feeling 
that, at some profound or superfi cial 
moral level, we also played our part in 
the tragedy as a society; that this was 
the last, most tragic episode of a de-
cade of oversized dreams, fast money 
and fast trains”, said journalist Miguel-
Anxo Murado6. If this stretches the 
argument, it at least gives a counter-
balance to the ‘human error’ or ‘reck-
lessness’ explanations of this tragic 
event. 

The error of psychology

There are thousands of pages of re-
search in the psychology and human 
factors literature on the issues men-
tioned so far, including the ‘reversion 
to manual’ problem of automation, 
distraction, ‘multitasking’, situation 
awareness, and safety culture. But the 
popularisation of the term ‘human er-
ror’ has provided perhaps the biggest 
spur to the development of human 
factors in safety-related industries – 
with a downside. When something 
goes wrong, complexity is reduced to 
this simple, pernicious, term. 'Human 
error' has become a shapeshifting per-
sona that can morph into an explana-
tion of almost any unwanted event. It 
is now almost guaranteed to be found 
in news stories pertaining to major ac-
cidents.

This is very unsatisfactory to many 
psychologists and human factors spe-
cialists; the implication in research and 
practice was that human error is ‘nor-
mal’ and systems must be designed 

to avoid, reduce or mitigate error. But 
in the context of safety and in justice, 
‘human error’ has been taken to mean 
something diff erent – a deviation from 
normal, from rules, procedures, regu-
lations and laws. 

The demise of error
Despite decades of research, there has 
been little agreement on the meaning 
of the term, or whether it has any real 
meaning at all. While ‘human error’ has 
intuitive meaning in simple systems 
and situations, there are problems 
with the use of the term in complex 
systems such as ATC. These are now 
well documented in the literature, and 
the concept fell into disrepute7,8. 

After being fascinated by the concept 
since studying psychology in the early 
1990s, I gradually and reluctantly ac-
cepted these arguments in the fi rst 
few years of the 2000s. Reading the 
works of leading thinkers in the fi eld, I 
abandoned the term. My own reasons 
followed the arguments of those Erik 
Hollnagel and others.

n ‘Human error’ is a mostly a post 
hoc social judgment. A ‘human 
error’ can be hard to defi ne in ad-
vance of it happening.

n ‘Human error’ requires a stan-
dard for 'correct' performance. 
In ATC, there are many ways to get 
an acceptable result.

n ‘Human error’ points to individ-
uals in a complex system. System 
behaviour is driven by the goals of 
the system and the system struc-
ture. Controllers provide the fl ex-
ibility to make it work.

n ‘Human error’ stigmatises ac-
tions that could have been 
heroic in slightly diff erent cir-
cumstances. The line between a 
‘heroic action’ and a ‘human error’ 
often depends only on the end re-
sult. 

'HUmAn Error’ 
 the handicap of human factors, safety and justice (cont'd)
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n ‘Human error’ points to individ-
uals in a complex system.
behaviour is driven by the goals of 
the system and the system struc-
ture. Controllers provide the fl ex-
ibility to make it work.

n ‘Human error’ stigmatises ac-
tions that could have been 
heroic in slightly diff erent cir-
cumstances. 
‘heroic action’ and a ‘human error’ 
often depends only on the end re-
sult. 
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n ‘Human error processes are 
mostly vital for task perfor-
mance. You may find sometimes 
that you hear what you expect 
instead of what is said. However, 
without expectation, radiotele-
phony would be very inefficient. 

n ‘Human error’ is an inevitable 
by-product of the pursuit of suc-
cessful performance in a vari-
able world. The conditions of per-
formance are often vague, shifting 
and suboptimal. The ability to 
adapt and compensate comes at a 
cost.

Still, the term ‘human error’ is used fre-
quently in human factors and psychol-
ogy. But over recent years, some prac-
titioners have abandoned the use of 
the term, except to refer to the term it-
self. They recognise that the term itself 
is damaging. While psychology and 
human factors did not intend some 
of the simplistic meanings ascribed to 
the term, the genie is out of the bottle. 

“Don’t call me 
handicapped!”
Over roughly the same period, the 
term ‘handicap’ became seen as offen-
sive in some English-speaking coun-
tries9. One reason is that it has been 
mistakenly associated with the phrase 
‘cap in hand’, referring to beggars. This 
is a false etymology. The myth is that 
in 1504, after a brutal war in England, 
King Henry VII passed legislation that 
begging in the streets be legal for 
people with disabilities. In fact, handi-
cap was shortened from ‘hand in cap’; 
a game played in the 1600s with two 

players and a referee that combined 
elements of barter and lottery. The 
game involved equalising the value of 
an exchange. 

The word grew to refer to any action 
that worked to make a contest more eq-
uitable. From 1754, the word was used 
to describe horse races where weights 
were added under the saddle of faster 
horses. Subsequently, faster runners 
were made to start behind slower 
runners. The word evolved further to 
mean a physical limitation, first used in 
1915 in the context of children. People 
of older generations may still use the 
word ‘handicapped’, and with good in-
tent. But in several Anglophone coun-
tries, the term is unwanted and seen 
as unhelpful in any of its meanings. It 
has been replaced by ‘disabled people’ 
and ‘people with disabilities’. Different 
terms have different connotations and 
encourage different ways of thinking.

5-  Train crash judge summons track safety managers, Leader, 10/09/13
6-  Spain train crash: human error over decades, not just seconds, Guardian, 25 July 2013
7-  Hollnagel, E. and Amalberti, R. (2001). The Emperor’s New Clothes, or whatever happened to   
 "human error"? Invited keynote presentation at 4th International Workshop on Human Error,   
 Safety and System Development. Linköping, June 11–12, 2001.
8-  Dekker, S.W.A., (2006). The field guide to understanding human error. Ashgate. 
9-  Don't call me handicapped! BBC News, 4 October, 2004.

‘Human error’ as handicap

Perhaps 'human error' has become 
the handicap of human factors. Se-
mantically, 'human error' and ‘handi-
cap’ have multiple meanings that 
have taken different evolutionary 
paths. ‘Human error’ as used nowa-
days often implies causality and 
agency (even guilt) with reference to 
adverse events. While the terms may 
be used with good intent by some, 
the plaintiff cry “That’s not what we 
mean!” cannot undo modern conno-
tations. 

Metaphorically, just as weights were 
used in handicap racing to weigh 
down or limit a horse, ‘human er-
ror’ has limited the appreciation and 
application of human factors. Many 
people focus on the so-called ‘human 
factor’, rather than socio-technical 
system interactions, which is the real 
focus of human factors. ‘Human error’ 
limits our understanding of safety, 
and the term is captured by the legal 
system and translated to careless-
ness, or worse.

Socially, as the term 'handicap' is 
potentially stigmatising of disabled 
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people or people with disabilities, the 
term ‘human error’ is stigmatising of 
people caught up in systems failures, 
even if some ‘mitigating circumstanc-
es’ (such as fatigue) are permitted. 

Perhaps most importantly, both terms 
imply deviation from ‘normal’. In the 
case of ‘human error’, for complex tasks 
such as air traffi  c control there is often 
no normal or ideal that can be precisely 
and exactly described (see Hollnagel, 
2009). As is visible after only a few 
hours observing and talking to 
controllers, what controllers actu-
ally do depends on many things. 
These include traffi  c demand and 
the context and conditions, such 
as staffi  ng in the ops room, who 
you are working with, the state 
of the procedures, the shift sys-
tem, and the equipment in and 
out of the ops room. In fact, work 
by Chris Johnson on degraded 
modes of operation10 suggests 

that ‘normal operation’ is in fact ab-
normality; we get used to operating in 
various degraded modes of operation. 
This means that people must continu-
ously adapt and respond to the con-
text and work demands. What can be 
expected is variability and diversity, 
not deviation from a standard. 

Words shape worlds

Does it all matter, if we still use the 
term ‘human error’ when we know 
what we mean? Do we risk falling onto 
a euphemism treadmill, skipping from 
one term to the next?11  The argument 
presented here is that it does matter. 
Our language aff ects the way we view 
the world and how we approach prob-
lems. Even if we know what we mean 
when we talk about ‘human error’, and 
even if it does seem to fi t our everyday 
slip-ups and blunders in life, the term 

reinforces unwanted con-

'HUmAn Error’ 
 the handicap of human factors, safety and justice (cont'd)

notations, especially when we are talk-
ing about complex systems. While we 
cannot put the genie of human error 
back in the bottle, we can use a new 
vocabulary to create a new under-
standing. 

Left with a ‘human error’-shaped hole 
in my vocabulary several years ago, I 
found an alternative concept thanks 
to Erik Hollnagel: performance vari-
ability. This is not simply a replace-
ment term but a new way of thinking 
that acknowledges the reality of how 
systems really work. Performance vari-
ability, both at an individual level and 
at a system or organisational level, is 
both normal and necessary, and it is 
mostly deliberate. What controllers ac-
tually do varies, because it has to. We 
have to make effi  ciency-thoroughness 
trade-off s, as well as other tradeoff s. 
This fl exibility is why humans are re-
quired to do the job. Also, people nat-
urally have diff erent preferred styles 
of working and there are several ways 

to do the same job. There is of 
course some leftover 
unwanted variability – 
you can't have without 
the other. But without 
performance variabil-
ity, success would not 
be possible. It is not 
the aim of this article 
to explain this in more 
detail, but the reader 10-  See http://www.skybrary.aero/bookshelf/books/1055.pdf

11-  This risk, and the comparison with terms for disability,
was pointed out to me by a human factors colleague,
which prompted this article. 

left with a ‘human error’-shaped 
hole in my vocabulary several 

years ago, i found an alternative 
concept thanks to Erik Hollnagel: 

performance variability.
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HERE IS THE NEWS
Human error causes crash – “…two KTX trains collided with a Mugunghwa 
train around Daegu Station the previous day. The crash was caused by 
human error after the conductor of a Seoul-bound train neglected to check 
the train’s proper track, causing the collision with a passing KTX train”. The 
Hankyoreh, 02/09/13. 

Cebu ship collision likely due to human error – “The Maritime Industry 
Authority on Thursday said the collision between passenger vessel M/V St. 
Thomas Aquinas of 2GO Group Inc. and cargo ship Sulpicio Express Siete in 
Cebu last August 16 was likely due to human error.” ABS-CBN News, 22/08/13. 

China Everbright Securities blames human error for mistaken bond 
trade – “Everbright Securities, the Chinese brokerage caught up in mistaken 
trades on Friday and again this week, said human error was responsible for a 
mistaken bond trade on Monday morning”. Reuters, 19/08/13.

Exam paper mistakes 'human error' – “The higher than usual number of 
mistakes in state exam papers was due to human error, a report has found.” 
Independent, 19/08/13.

'Railway accidents happen because someone makes a mistake' – “Human 
error cannot be eradicated even with the best warning systems, experts 
say after two major rail accidents within two weeks in Europe.” Guardian, 
25/07/13.

Human Error Seen in Nigeria Air Crash – “The world's deadliest air disaster 
last year—a crash in Nigeria that killed all 153 people aboard and helped 
defl ate the country's booming airline industry—was likely caused by a pilot's 
failure to turn on certain fuel pumps or valves, according to people familiar 
with the joint investigation by U.S. and Nigerian offi  cials.” Wall Street Journal, 
11/02/13.

Human error blamed as state's road toll adds up to 15 deaths in 15 days 
– “HUMAN error is being blamed for the state's sickening road toll, which 
yesterday climbed to 15 deaths in as many days.” Courier Mail, 16/01/13. 

Indonesia Sukhoi plane crash 'human error' – “Investigators in Indonesia 
have blamed pilot error for a plane crash in May that left all 45 people on 
board dead.” BBC News, 18/12/12.

Rackheath gas blast caused by human error, report fi nds – “An explosion 
that badly damaged a Norfolk industrial estate was caused by a gas cylinder 
switched on in error, an investigation has found.” BBC News, 20/09/12.

'Tiredness' & 'human error' led to wrong procedure, consultant tells 
medical inquiry – “The consultant at the centre of the Medical Council 
inquiry into the wrong operation being performed on a two and a half year 
old girl, has said "human error" and being "quite tired" led to him writing 
down the wrong procedure in the medical records.” RTE, 18/09/12.

is encouraged to explore this further 
(see Hollnagel, 2009). 

More generally, if we wish to under-
stand and improve how systems re-
ally work, we need to enrich our vo-
cabulary with systems concepts, and 
use these in preference of simplistic 
notions of failure directed at sharp-
end operators. This is not to say that 
people are not responsible for their ac-
tions – of course they are. But normal 
variability in human performance is 
not 'recklessness', and labeling either 
as ‘human error’ is not helpful.
 

It’s time to evolve ideas

'Human error' has long outlived its 
usefulness in systems safety, and has 
now become the handicap of human 
factors, safety and justice. We can't 
expect society to change the way it 
thinks and talks about systems and 
safety if we continue in the same old 
way. It's time to evolve ideas and think 
in systems, but for that to happen, our 
language must change. Overcoming 
‘human error' in our language is the 
fi rst hurdle.  

further reading
Dekker, S.W.A., (2006).
The fi eld guide to understanding 
human error. Ashgate.

Hollnagel, E. (2009).
The ETTO principle:
Effi  ciency-thoroughness trade-off . 
Ashgate. 

Meadows, D. (2009).
Thinking in systems.
Routledge.

'Tiredness' & 'human error' led to wrong procedure, consultant tells 
medical inquiry
inquiry into the wrong operation being performed on a two and a half year 
old girl, has said "human error" and being "quite tired" led to him writing 
down the wrong procedure in the medical records.” RTE, 18/09/12.

Meadows, D. (2009).
Thinking in systems.
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by Captain Dirk DeWinter
Should we be more forgiving towards experienced 
pilots in a Just Culture? Many presentations in the Flight 
Safety Foundation Go Around Safety Forum hosted by 
EUROCONTROL earlier this year cited the inability to meet 
approach stabilisation criteria by the required height as one 
of the main reason for go-around initiation. 

Experience on task
in a just culture

There can be many “external” reasons 
for this such as unexpected shortcuts; 
runway changes or wind changes.  Ex-
perienced pilots can often anticipate 
and mitigate these obstacles better 
than less experienced ones. Enhanced 
Crew Resource Management (CRM) 
techniques such as Threat and Error 
Management (TEM) have been par-
ticularly developed to assist less expe-
rienced pilots with their anticipation 
skills. The aviation industry tolerates 
the fact that inexperienced pilots tend 
to cause more go arounds because 
they are expected to learn from the 
experience.

But experienced pilots can also be 
“caught out” and be unable to meet 
the stabilisation criteria at the required 
‘gate’ height. Here personal pride may 
begin to play an important role. The 
experienced pilot may fi nd it diffi  cult 
to admit he’s been caught out and will 
often try every trick in the book to get 
stabilised and may even continue be-
yond the gate height because he be-
lieves that with his experience he can 
still put it right.

This problem often shows up in the 
content of air safety reports (ASRs) and 
in Operational Flight Data Monitoring 
(OFDM). Whilst inexperienced pilots 
often initiate more go-arounds, expe-
rienced pilots are frequently involved 

in continuing unstable approaches 
and in resulting signifi cant safety inci-
dents.

Why do these experienced pilots act 
this way? Is it indeed because of per-
sonal pride as suggested above or 
because of “must-land-itis” – trying 
to make the schedule and ‘doing the 
right thing’ for the interests of the 
Company?  How should a Company 
that has committed to a just culture 
react to this non-compliance with the 
stabilised approach criteria? Should an 
experienced pilot be given more ‘cred-
it’ than his inexperienced colleague?

All pilots learn from experience. While 
Captains may prompt their First Offi  cer 
early in an approach when they sense 
it is not going the right way, I believe 
that there is little learning value in this. 
More learning value may be obtained 
when they execute a go-around and 
recognise why and where the ap-
proach became unstable. Even a short 
post-fl ight debrief could provide more 
useful information and pointers. 

So what will the First Offi  cer conclude 
when his experienced Captain con-
tinues to land from an unstable ap-
proach? The majority of approaches 
defi ned as unstable are followed by 
normal landings, although the safety 
margins are signifi cantly reduced and 

the industry consensus 
remains that a stable ap-
proach is a pre-requisite 
for a safe landing. What will 
this First Offi  cer do the next 
time he fi nds himself fl ying 
an unstable approach?

Companies have tools such 
as OFDM, LOSA, line checks 
and recurrent simulator 
checks to verify that their 
Standard Operating Pro-
cedures (SOPs) are being 
complied with, However, the 
‘role-model’ function of ex-
perienced Captains should 
not be underestimated. Their 
knowledge and experience 
should give them a better ap-
preciation of the reason be-
hind a safety-critical SOP such 
as adherence to stabilised ap-
proach criteria. 

Just Culture is often described 
as an atmosphere of trust in 
which people are encouraged 
to provide essential safety-
related information, but in 
which they are also clear about 
where the line must be drawn 
between acceptable and unac-
ceptable behaviour. A pilot who 
breaches a single signifi cant 
SOP or displays a serial disre-
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has over 11,000 hours fl ying time over the last
22 years. He started as a cadet pilot with SABENA 
in 1987 fl ying Boeing and Airbus aircraft. Before 
starting his fl ying career Dirk obtained an academic 
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gard for less signifi cant examples 
of them as a deliberate act cannot 
expect immunity. However, if the 
deviation was neither premedi-
tated nor intentional and would 
not have come to light except for 
a voluntary safety report by the 
pilot concerned, then a remedial 
training package is more likely 
to be appropriate than punish-
ment.

While both experienced and less 
experienced pilots are equally 
protected under the just cul-
ture philosophy, I conclude 
that the aircraft commander, 
because not only his rank but 
his corresponding experience 
and function as a “role-model”, 
has less right to plead unpre-
meditated or unintentional 
non-compliance with safety 
critical SOPs such as stabilised 
approach criteria. So in their 
case, the corrective measures 
should be focussed around 
training which will also make 
them better role model for 
more junior pilots.   
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by Jerónimo Coelho dos Santos
Amongst the various areas of practice in which I have 

acted as a lawyer, aviation is the one where I believe 
professionals have a higher and more consistent 

concern with safety, which they consider 
an essential element for the proper 

performance of their activity. In fact, 
aviation organisations themselves are 
subject to legal criteria pertaining its 

structure, management and resources 
in order to support operational safety 
in aviation. 

Just culture versus criminalization
- moving forward

These preliminary observations may help 
to understand the astonishment and even 
rejection of aviation professionals regard-

ing the criminalisation of what they refer 
to as 'honest mistakes'. This individual 
and collective behaviour of aviation 
professionals should not be mistaken 
with the pursuit of a 'status of impu-
nity'. Actually, aviation professionals 
accept and claim that unsafe acts 
resulting from gross negligence or 
intentional actions should be pun-
ished because the aviation indus-
try cannot tolerate practices that 
seriously violate safety stan-
dards.
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ing and not deserving of punishment, 
nothing would prevent us from mak-
ing the same distinction regarding the 
aviation professionals’ breach of their 
duty of care.

2 This brings us to the second 
question: where to draw the 
line between punishable 

and non-punishable behavior. This is 
one of the most diffi  cult questions to 
answer because violation of due dili-
gence could endanger lives, limbs and 
property and, in extreme, can result 

in the actual loss of lives, 
personal injury and dam-
age to property. Should 

Aviation professionals have for a long 
time claimed that the law should clear-
ly distinguish between a non-punish-
able level of activity in the form of 'er-
ror', from another level where unsafe 
acts should be punishable.

By not punishing the negligent acts of 
aviation professionals (the so-called 
'honest mistakes') aviation safety is 
strengthened through the reinforce-
ment of a positive culture based on an 
environment of trust, free reporting of 
safety occurrences, analysis and dis-
semination of 'lessons learned' for the 
benefi t of safety.

Some professionals and others work-
ing in aviation take the view that the 
usual model of justice in which an of-
fender is punished in order to avoid  
relapse (deterrence) and in order to 
show others that they must use due 
diligence to avoid suff ering the con-
sequences of their actions (general 
deterrence) is not appropriate to their 
industry.

They say that the proliferation of crimi-
nal investigations into the actions of 
aviation professionals reduces reports 
of occurrences and, therefore, lessens 
the chances of preventing future rep-
etition of similar unsafe situations.

Let's look at each of the points.

1  Criminal laws defi ne intentional 
conduct by describing it. Ad-
ditionally, some conduct of this 

type is also punished when the person 
acted with negligence. And within 
the latter, the law distinguishes be-
tween punishable and not-punishable 
conduct depending on the degree of 
negligence.  If the law in all fi elds of 
human behaviour already drew lines 
between the type of conduct deserv-
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gence could endanger lives, limbs and 
property and, in extreme, can result 

in the actual loss of lives, 
personal injury and dam-
age to property. Should 

the chances of preventing future rep-
etition of similar unsafe situations. between the type of conduct deserv-

What matters is to work out how to achieve both safety and the 
rule of law at the same time. The problem can be considered in an 
interrogative manner:

1.   Could the Law accept that conduct which violates professional
due diligence should not be punished? 

2.   If the answer is affi  rmative, where should the line between 
punishable and non-punishable acts be drawn? 

3.   Once this problem is solved, how should the line be defi ned?
By law rules or through law enforcement?

4.   Regardless of how the question is solved, who draws the line, i.e. 
who qualifi es a specifi c conduct occurred as punishable or not 
punishable?

5.   All these questions raise the most relevant issue – is it possible
and desirable to establish a common legal framework at 
international level?
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the answer to the question, 'where to 
draw the line' take into account the 
eff ects of the person’s conduct or ex-
clusively its context? It is possible to 
address the 'draw the line' issue at two 
levels in a criminal justice policy:

n When the legislator is concerned 
with which outcomes are pun-
ishable. The law could opt just 
to punish conducts that lead to 
injuries or damages, or the latter 
and harmless conducts that cre-
ate danger to people or property. 
In some legal systems criminal 
law still punishes the creation of 
abstract danger (theoretical, not 
actual danger). In such cases the 
professional is punished without 
actually endangering people or 
property because the law selects 
the 'safety of aviation' itself as the 
value to be protected. It can be 
said that the law criminalises the 
conduct that creates the danger of 
endangering lives and property in 
the course of aviation. 

n When the legislator is concerned 
with which conducts are punish-
able. In this case, the criminal law 
determines whether or not to take 
legal action according with the cul-
pability of the person. Some crimes 
depend on the intention to infl ict 
harm or cause damage whereas 
some others could be the eff ect 
of the breach of a duty of care or 
through the disregard of the rights 
or the safety of third parties, i.e. 
acting with negligence. Regarding 
negligence, it is still necessary to 
distinguish gross negligence from 
negligence. The solutions and legal 
concepts diff er between States but 
some sort of defi nition of diff erent 
degrees of culpability of conduct is 
always present.

The challenge for policymakers is, 
thus, to fi nd the balance in achiev-
ing both public interests at stake: to 
ensure aviation safety and to punish 
those who commit a crime. One an-
swer seems clear from the perspective 
of aviation professionals: punishment 
for the creation of danger without se-
rious consequence should not occur. 
The creation of hazards to air naviga-
tion without endangering life, limb or 
property, severely compromises avia-
tion safety yet, on the other hand only 
marginally satisfi es the collective in-
terest of punishing professionals who 
have failed their duty of care. 

Decriminalisation can not be an ad-
equate solution to crimes which cause 
actual dangerous consequences. Nev-
ertheless, before action which leads 
to this is taken, the right balance be-
tween the public interests concerned, 
fl ight safety and criminal liability, 
should be determined by the context 
of the professional conduct rather 
than its outcome. In other words, we 
must decide whether to punish any 
conduct that violates due diligence 

Just culture versus criminalization – moving forward (cont'd)

or whether all such violations must be 
punished, choosing, for example, not 
to punish those who acted negligently 
and punish those who acted with gross 
negligence and/or intentionally.

In my opinion, the issue can be ad-
dressed at three levels, that of the indi-
vidual State, at a regional level or glob-
ally. At the individual level, action can 
be immediately taken at State level to 
promote the change of national crimi-
nal law in accordance with the most 
appropriate solution for the protec-
tion of individuals against danger and 
harm, with regard to civil air naviga-
tion and air transport development 
and reliability, which will not prejudice 
the increase of operational safety. Spe-
cifi cally, States should enact criminal 
provisions for aviation professionals, a 
more limited list of off ences than ap-
ply generally so that they are at least 
excluded from prosecution for crimes 
of theoretical (abstract) danger whilst 
still being liable to prosecution when 
causing actual (concrete) danger and 
death/serious injury or major damage 
as a result of gross negligence or in-
tentional disregard of the rights or the 
safety of others. A more comprehensive 
approach, regional or global, involves 
international organisations to compro-
mise States to adjust their criminal law 
to common principles that safeguard 
the growth and safety of international 
civil aviation. This path would be the 
best way to enhance a positive and 
safe environment in international civil 
aviation, but the cultural roots of diff er-
ent legal systems and diff erent levels of 
political and social development in the 
globe mean that such a solution would 
be diffi  cult to implement. Nonetheless, 
at a regional level, where States share 
a common legal system and similar 
levels of political and social develop-
ment, the acceptance of an obligation 
to harmonise criminal law may be less 
diffi  cult to achieve.

Jerónimo 
Coelho
dos Santos
is lawyer, Head of
Aviation Practice at
Barrocas Law Firm, in 
Portugal. Author of several 
legal articles on Aviation, 
Air Navigation, Safety and 
Security. Former Air Traffi  c 
Controller.
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3 Law enforcement has, by 
definition, to observe the law. 
Within the range that the law 

permits, measures can be taken to 
limit the inquiries into the actions of 
aviation professionals with a view to 
their prosecution. For example, the 
use of instructions to the prosecutors, 
instructions which may have a greater 
or lesser extent according to the legal 
system involved. There will be more 
freedom to give instructions under 
common law legal systems and less 
under civil law systems. This process 
can at least create a more stable legal 
environment in each State but will not 
guarantee harmonisation internation-
ally so the lack of confidence of avia-
tion professionals and agents in the 
justice system at that level remains. 
So, the solution that best brings cer-
tainty and confidence in the system 
is the stipulation of criteria in the law 
and not by giving instructions to the 
judiciary. 

4 In a particular situation, who 
will decide whether conduct 
is punishable or non punish-

able. In general, States give investiga-
tive power to the police and the deci-
sion on whether to charge people with 
an offence to Prosecutors. Assessing 
the conduct of aviation profession-
als when there is evidence that the 
conduct is punishable or when the 
outcome legally requires opening an 
investigation (e.g., if there are deaths) 
are powers that belong to police and 
to law officers.

Whilst the mere beginning of a crimi-
nal investigation may bring uncertain-
ty and, consequently, have a negative 
effect on the just culture environment, 
it is also true that the decriminalisation 
of crimes of danger (at least crimes of 
abstract danger), and the strict pun-
ishment of gross negligence and in-
tentional misconduct are scenarios 

that provide a high level of certainty 
for aviation professionals.

The grey area is the distinction be-
tween negligence and gross negli-
gence, but most conducts do not offer 
doubts on whether the negligence is 
simple or gross. On the other hand, the 
concepts of negligence and gross neg-
ligence are not identical in all States 
and it is this difference which brings us 
to the last of the questions.

5 The difficulties of establish-
ing an international legal 
framework are at two levels: 

the differences between criminal laws 
and the disparity in the application of 
criminal law. A standardisation imple-
mented through international law 
requiring States to accept an external 
definition of what conduct should be 
criminalised is not accepted by States.

Instead, a process leading to the adop-
tion of a Convention – under the aus-
pices of ICAO – which sets up the prin-
ciples governing the prosecution of 
the conduct of aviation professionals, 

aimed at harmonizing national crimi-
nal laws would be difficult but in my 
view achievable. 

Such a solution can also be developed 
at the regional level, but whilst the 
geographic restriction of the solution 
would be a breakthrough, it would 
also be insufficient given the eminent-
ly comprehensive nature of interna-
tional commercial air transport and of 
air navigation services.

In conclusion, the adoption of an in-
ternational Convention whose main 
guidelines are the decriminalisation 
of danger and the exclusion of simple 
negligent acts of aviation profession-
als from liability to prosecution, would 
be, in my opinion, the best solution to 
increase just culture, aviation safety 
and justice. 
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by Job Brüggen
“Just Culture? Sure! Management checks whether the result was due 
to gross negligence or if it was an honest mistake. So then we either 
punish or let them off  the hook.”

It is wrong guys. That is not how 
you create a just culture. Firstly, you 
should not look at the result, but 
rather at the action, even better the 
intent behind the action. Secondly, 
apparently the options are to punish 
or let them off  the hook (so they were 
on the hook in the fi rst place?), mak-
ing very clear that the focus is on de-
termining whether or not somebody 
is to blame. How ‘just’ would that feel 
to you? If you’re lucky, you’ll get a 
‘get out of jail free’ card, if not, you’re 
busted?  And thirdly, ‘management 
checks whether…’ is very question-
able. Management is already hold-
ing all the trump cards, so now they 
also get to decide if you made an 
honest mistake or acted with gross 
negligence? How ‘just’ would that 
feel, especially if you knew that the 
relationship with your manage-
ment was already tense, perhaps 
over a union confl ict or a personal 
issue? It is all focussing on the neg-
ative side and that is what I want to 
correct with this short article. 

It does not hurt to quote James
Reason’s description of
Just Culture:

An atmosphere of trust in which 
people are encouraged, and even
rewarded, for providing essential 
safety-related information, but 
in which they are also clear about 
where the line must be drawn be-
tween acceptable and unacceptable 
behaviour. [J. Reason, 1997]

Why we need positive
examples in our just culture                                                     

‘Just’ would be the culture if the 
professional population was able to 
perceive, even better: experience, 
that the entire range of behaviour 
of professionals would be assessed 

fairly, based on stan-

issue? It is all focussing on the neg-
ative side and that is what I want to 

It does not hurt to quote James

An atmosphere of trust in which 
people are encouraged, and even
rewarded, for providing essential rewarded, for providing essential 
safety-related information, but safety-related information, but 
in which they are also clear about in which they are also clear about 
where the line must be drawn be-
tween acceptable and unacceptable 

of professionals would be assessed 
fairly, based on stan-

dards set by that very same profes-
sional population and acted upon 
by the management. A truly just 
culture will give people the room 
and freedom to act upon their 
good intentions and not give pri-
ority to standard (and understand-
able) responses aimed at avoiding 
blame or losing face. Everyone 
wants to be good, but if people feel 
the atmosphere could be tending 
towards ‘blame and shame’, they 
become less interested in being 
good, they just want to 
look good. 

Thus we need to have examples of 
people demonstrating the desired 
behaviour. We need to commend the 
controller who admitted to having 
made a mistake, causing a confl ict 

between two aircraft. We 
need to 

promote the exam-
ple of the controller who per-
sonally reported that his tired-
ness caused a lack of vigilance 
resulting in giving a take-off  
clearance to the wrong aircraft. 
And we need to praise the air-
craft crew that reported having 
dozed off  simultaneously, de-
spite there being no actual con-
sequence, no missed ATC call or 
loss of separation. Those are the 

people who will actively 
help our safety man-
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agement system to work and provide 
the opportunity for improvements 
by reporting what happened and ex-
plaining why.

Taking that a step further, even more 
desirable would be to have profession-

als on your staff  who are actively 
involved in spreading “the right 
stuff ”. People that are not afraid 
to lose face over a silly error on 
their part and because they 
handle such a situation profes-
sionally, they achieve exactly 
the opposite: they gain credit 
and respect. Controllers that 
actively involve themselves in 
the safety management sys-
tem and work in investigations, 
safety surveys or promotion ac-
tivities. Telling the youngsters 
how easy it is to make a mistake 

and how to act upon it. Teachers 
are what we need! Better still: people 
that improve the very system you are 
applying to guarantee the safety in 
your organisation.

So you can see that the subject of Just 
Culture to me is not about where pre-
cisely this magic ‘line’ is drawn. There 
is no line. Every event is unique and 
there are various shades of colour (to 
avoid writing ‘grey’…). A Just Culture 
is about stimulating the whole work-
force to grow in the direction of ‘bet-
ter’ attitude and performance. The 
organisation itself must want to strive 
for continuous improvement and 
that automatically implies that the 
positive role models will be needed 
to provide the examples to follow. The 
graphic below tries to express eight 
diff erent classes of human behaviour; 
that is about the number you can still 
manage without making it too com-
plicated. No one person will ever fi t 
precisely one of the boxes, but it gives 
you an excellent picture of where you 
should be heading. Of course there 
will be people that need correction 
and coaching. But I believe the organ-
isation should provide role models for 
the workforce to adopt so that people 
really can perceive the ‘atmosphere of 
trust’ that is needed to grow the right 
culture. 

Figure 1 – Eight diff erent classes of behaviour (Brüggen & Kools 2013 from www.safetyandjustice.eu)

desirable would be to have profession-
als on your staff  who are actively 

I would bet that providing the right 
examples on the positive side is, in 
the long run, more effective than 
providing examples on the nega-
tive side. Only a very small portion 
of our professional community dem-
onstrates (gross) negligence and 
we all agree we have no place for 
them.  It is not worth much of your 
management time. The majority of 
the people intend to perform well. 
We need to give them the credit and 
status that fits their intentions and 
actions and give them the positive 
role-models that a good Just Culture 
needs.  

i would bet that providing the right examples on 
the positive side is, in the long run, more eff ective 
than providing examples on the negative side.

Job Brüggen is 
the safety manager of ATC 
The Netherlands (LVNL) and 
is particularly known for 
his activities in Just Culture 
developments. He was one of the fi rst to 
demonstrate the detrimental eff ect of prosecution 
of air traffi  c controllers on incident reporting. In 
2003 he re-created the CANSO Safety Standing 
Committee and chaired it for six years.
He is currently leading the eff ort for the FAB 
Europe Central safety management activities.
He also advises in the health care industry on 
safety matters with a particular focus on Just 
Culture and safety leadership.

developments. He was one of the fi rst to 
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True as the last part of the argument 
may be, it misses the point: the ob-
stacle which blocks the establishment 
of a Just Culture is not that aviation 
professionals may find themselves 
subject to criminal prosecution but 
the fact that they are often prosecuted 
for matters that do not appear to meet 
the conditions for such an action.

At the core of the Just Culture debate 
lies the subjective evaluation of key le-
gal concepts, such as negligence and 
the existence or not of a concrete dan-
ger.

To qualify as a potential criminal of-
fence, a safety occurrence requires the 
fulfilment of clearly-defined factual el-
ements such as the death of or serious 
injury to people as the consequence 
of an accident. But the demonstra-
tion of these factual elements is not 

by Dr Francis Schubert
For many years, the aviation community has been engaged in a passionate 
campaign in support of a "Just Culture", with limited success to date. 
Paradoxically, the failure to establish a genuine Just Culture can be partly 
blamed on the aviation community itself, which has occasionally seemed to 
be fighting the wrong battle. A recurring attitude has been to object to the 
very principle of judicial action against aviation professionals on the ground 
that criminal prosecution does not serve safety.

A just culture in aviation –    
  who is an expert?

sufficient for a conviction. In addition 
to factual criteria a Court will consider 
the behavioural context, especially in 
respect of negligence. Demonstra-
tion of negligence is a requirement 
which exists in one form or another 
regardless of the judicial system in 
place. Legal text books typically define 
common negligence as "the failure to 
exercise the standard of care that a 
reasonable prudent man would have 
exercised in a similar situation." Negli-
gence exists in various grades, ranging 
from simple to gross negligence – the 
latter being generally described as a 
conscious, voluntary act or omission in 
reckless disregard of a legal duty and 
the consequences for another party. 
In simple terms, deciding whether 
the condition of negligence is met in 
a particular case consists in evaluating 
whether the behaviour and actions of 
the individuals involved are accept-
able under the specific circumstances 
of the case. The particular context and 
environment in which the event under 
investigation occurred must be taken 
into consideration.  Negligence in re-
spect of aviation safety occurrences 
must consequently be measured 
against the standard of care applied 
by a reasonable air traffic control-
ler or a reasonable pilot, and not by 
a reasonable person unfamiliar with 
the realities of the aviation industry. A 

behaviour which may seem question-
able from the perspective of “the man 
in the street” will often be reasonably 
explained and justified, once all the 
practical elements of the aviation op-
erational context are understood. 

In those countries where the appli-
cable legislation permits criminal 
prosecution not only in the case of 
an accident, but also in the event 
of an incident in which a significant 
risk to safety resulted, the existence 
of a real danger must often also be 
demonstrated. Here again, providing 
evidence of a dangerous situation is 
a delicate process which requires an 
extensive understanding and practi-
cal experience of the operational and 
technical reality of the aviation envi-
ronment. A situation which may ap-
pear risky to the layman, will in fact 
often remain fully under the control 
of the individuals involved or at least 
within the margins of the safeguards 
available to prevent such situations 
degenerating into genuinely danger-
ous events. Courts have sometimes 
concluded that danger existed where 
aviation practitioners had failed to 
identify any real risk.

The definition of a Just Culture, which 
has been developed jointly with the 
aviation community, does not chal-

Dr. Francis Schubert 
Is Chief Corporate Officer and Deputy 
CEO, skyguide, Swiss Air Navigation 
Services Ltd Adjunct professor, 
Institute of Air & Space Law, 
McGill University, Montreal
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lenge the principle of criminal pros-
ecution. A Just Culture is one in which 
"… front line operators or others are 
not punished for actions, omissions or 
decisions taken by them that are com-
mensurate with their experience and 
training, but where gross negligence, 
wilful violations and destructive acts 
are not tolerated". In practice, the over-
whelming majority of safety occur-
rences in aviation do not meet the 
conditions for gross negligence 
and few of them even meet 
the condition for simple neg-
ligence. In addition, only a 
relatively small number 
of incidents represent 
real danger. The ten-
sion between the ju-
dicial system and the 
aviation community 
arises from the fact 
that prosecution 
– and sometimes 
conviction – has 
occurred follow-
ing events which in 
the view of aviation 
professionals did not 
justify that action. The 
purpose of a Just Culture 
in aviation cannot be extend-
ed into a judicial immunity for aviation 
professionals but it can help to ensure 
that only the tiny minority of cases 
which reasonable aviation profession-
als themselves accept are not tolerable 
are prosecuted.

The question of who draws the line 
between negligent and acceptable 
behaviours and between a dangerous 
and harmless situation has also been 
debated at length and the answer is 
clear: that authority belongs in the 
fi rst instance to the prosecutor and 
ultimately to the Courts. The goal of 

a Just Cul-
ture is not to 

transfer the task of 
evaluating these legal 
concepts to the avia-
tion community. But 
judges and prosecu-
tors will in most cases 
lack the knowledge 
and practical experi-
ence required to ap-
preciate an aviation 
safety occurrence 
from the perspec-
tive of a reasonable 
aviation profes-
sional. In order to 
perform this task, 
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they need credible experts who have 
the ability to objectively evaluate the 
behaviour of aviation professionals. Of 
course, the judicial system already re-
lies on aviation experts and these are 
usually recruited from within the avia-
tion community. Paradoxically, some 
of the most devastating testimony 
against aviation professionals comes 
from their own peers. While the avia-
tion community screams for a just cul-
ture, its representatives often provide 
many of the elements which will sup-
port a successful prosecution.

Part of the tension arises from activity 
parallel to that which is the respon-
sibility of the judicial system, at the 
level of the safety investigation which 
follows a safety occurrence. Since it is 
not the purpose of safety investiga-
tion reports to apportion legal blame 
and responsibility, these documents 
are often written from an operational 
and technical perspective, without any 
consideration to the conclusions that 
may derive from reading from the ju-
dicial system. Yet in some jurisdictions, 
the whole of these reports is admissi-
ble as evidence in support of criminal 
proceedings. In the process, prosecu-
tors and the Courts often draw conclu-
sions from these reports that were not 
necessarily intended by the experts 
who wrote them.

Part of the solution to resolve the “just 
culture deadlock” could be the system-
atic training of Expert Witnesses so that 
they better appreciate the potential 
differences between professional and 
legal readings of the facts surrounding 

A just culture in aviation – who is an expert? (cont'd)

safety occurrences. Such experts need 
to understand both the practical real-
ity of aviation and the principles that 
apply to the administration of justice. 
In respect of ATC, EUROCONTROL and 
the International Federation of Air Traf-
fic Controllers Associations (IFATCA) 
have responded to this idea by setting 
up a training program run by repre-
sentatives from the judicial system 
from various countries and aviation 
specialists. The ultimate objective of 
this joint initiative is to assemble a list 
of experts who are capable of provid-

ing unbiased and balanced advice to 
the judicial authorities. The availability 
of such expertise can be valuable to a 
Court in reaching a decision to convict 
as well as in deciding how to sentence 
a convicted person following a crimi-
nal trial. But the involvement of such 
trained experts at the very first stages 
of a criminal investigation may, at least 
in civil law jurisdictions, be able to sig-
nificantly contribute to the establish-
ment of a Just Culture by helping to 
avoid unnecessary prosecutions. 

This program has been successfully 
tested and has now been run several 
times with the attendance of a wide 
panel of participants. Lessons can now 
be drawn which should help raise the 
just culture concept to the next level 
of practical implementation. 

First, benefits from the training pro-
gram can already be anticipated 
from the fact that the courses were 
attended not only by aviation expert 
candidates, but also by representa-

tives from the judicial authorities of 
various countries. Such participation 
will certainly increase the ability of 
the judicial authorities concerned, 
if not to appreciate the details of an 
aviation safety occurrence, at least to 
integrate the need to reconcile the 
legal reading of a case with the prac-
ticalities of the aviation environment.

Second, at the moment the planned 
list of court experts has yet to be cre-
ated. Obviously, attending a training 
program alone will not be sufficient to 
turn any “subject matter expert” into a 
more legally aware version of such an 
expert. The accomplishment of the just 
culture training program should be a 
requirement to join the list, but a cred-
ible selection process still needs to be 
developed and implemented. A broad 
selection panel could be established 
to achieve that. The participation of 
representatives from judicial authori-
ties should be a prerequisite to guar-
antee that the selected candidates not 
only show a sound understanding of 
the practical features of the aviation 
industry, but also the ability to objec-
tively deliver their input.

Finally, the proposed list of court ex-
perts remains informal. In order to 
acquire the level of credibility and 
authority needed to satisfy judicial 
authorities, the list of aviation experts 
will require a higher level of formality 
– some means of accreditation. One 
option could be for EUROCONTROL 
to become, on the basis of a formal 
decision of its Commission, the re-
pository of the list of court experts. By 
doing that, the Member States of EU-
ROCONTROL would be taking a major 
step towards the establishment of a 
Just Culture in aviation. 

Part of the solution to resolve the “just culture deadlock” 
could be the systematic training of Expert Witnesses...
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Whilst those eff orts are genuine, wel-
come and much needed for the ben-
efi t of safety, the aviation community 
has somehow failed to make its case 
clear. It has also failed to fully consider 
one of the basic assumptions of both 
society and individuals – that should 
something terrible happen, there 
“must” be someone who is responsible 
for it and “justice must be served”. A 
whole set of initiatives, among which 
the proposed new EU Occurrence Re-
porting Regulation currently being 
progressed, bring all that thinking 
and a whole range of reasonable ar-
guments out in the open. This Regula-
tion may fi nally be an opportunity to 
come closer to a workable solution, 
which will satisfy both the need of 
the aviation community for an unhin-

by Paul Reuter
For years, the aviation industry has tried to establish a solid safety 
culture, which allows pilots, air traffi  c controllers and other aviation 
safety professionals to share information about errors or mishaps in an 
environment based on trust – one which neither entails blame nor leads
to unjustifi ed criminal prosecution.

Just culture in the real world: 
fl ight safety and the realities of society

dered fl ow of safety information and 
the quest of society for accountability.

When we look at society – indeed at 
all societies and cultures throughout 
the ages – we see that the need for a 
set of rules, understandable to all, is a 
pre-condition for individuals to peace-
fully live together. One of those rules, 
deeply rooted in the consciousness of 
most Societies, is that no wrong-doing 
should go unpunished. For thousands 
of years, this system of rules and pun-
ishment has worked, more or less 
successfully, to keep us all “in 
check”.

With the advent of fi rst the Re-
naissance and later the Indus-
trial Revolution, European soci-
ety became much more complex. 
With the 20th century advances in 
fi elds such as medicine, transporta-
tion, energy, etc. another phenom-
enon came to light – complexity. As a 
result, cause and eff ect in engineering, 
work processes, systems, machines 
and organisations became much less 
clearly defi nable.

From a human perspective, it slowly 
became clear that no matter how well-
trained, well-skilled and motivated an 
individual may be, humans operating 
in highly complex and dynamic envi-
ronments are bound to miss informa-
tion, misinterpret data and make 
mistakes. If you add economic 
pressure and inadequate proce-

dures to the equation, then you get 
even greater opportunities for error. 
Finally, the human being itself is a deli-
cate system which is thrown quickly 
off  balance by stress, fatigue, sickness 
or other circumstances.

Despite this, if something goes wrong, 
the usual reaction of society will be 
“It’s his/her fault. He/she should ac-
cept the consequences”. This “instinct” 
to attribute blame – while a perfectly 
understandable societal reaction – is 
extremely counterproductive for avia-

tion. 

Paul Reuter 
is a Training 
Captain for 
Luxair,
Luxembourg's 
National Airline. He is a former
president of ALPL, Luxembourg's 
Airline Pilot Association and is 
currently chairman of ECA's Safety 
Strategy Task Force. Paul is also a co-
chairman of ECA's Flight Data Working 
Group and anIFALPA Accredited 
Accident Investigator.

Paul Reuter
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A fear of punishment will only put 
more pressure on safety profession-
als and could have the perverse eff ect 
of concealing information that could 
have been vital to protect others from 
making a mistake or recognising a 
problem. The fear of prosecution or 
punitive action at Company level after 
reporting an occurrence is still very 
much present today and it sometimes 
discourages aviation professionals 
from sharing details of the mishaps 
they have been involved in which 
would not otherwise have come to 
light. Anxiety that (social) media will 
single-handedly ‘investigate’ and pass 
or imply judgement on them for a mis-
hap is even greater. 

While most of us in the aviation com-
munity understand the dangers asso-
ciated with blame and punishment, 
and have crafted safety strategies that 
try to counter those threats as much as 
possible, we sometimes see our best 
eff orts thwarted when CVR recordings 
are leaked in the media or when pilots 
and air traffi  c controllers are prosecut-
ed even before the reports of indepen-
dent investigations are published. The 
infl uence of social media on accident 
investigations should also not be un-
derestimated. People are by nature 
quick to judge and, with social media 
accessible to (almost) everyone, soci-
ety is often provided with almost real-
time commentary as events unfold 

with videos, photographs and even a 
variety of theories on who got it 
wrong. In the fast-paced world 
of today, this can sometimes 
put unhelpful pressure on 
the necessity for a thorough 
investigation process.

But a focus on determin-
ing “what went wrong 
and how” without ad-
equately examining the 
context in which it went 
wrong, may stem from 
the view that accident 
rates give a good indi-
cation of our safety per-
formance. But since acci-
dents today are so rare that 
I suggest that they should 
be seen as one-off  events 
rather than meaningful indi-
cators of safety. I do not mean 
that we should stop investigating 
them, just that we should pay even 
more attention to smaller everyday 
incidents which can be the precursors 
of an accident. We also need to know 

1- The Prosecutor Expert Course’s main objective is the formation and training of independent Air Traffi  c Management (ATM) or aviation experts available to advise 
prosecutors and judges in case of criminal investigations resulting from aviation incidents or accidents. 

Just culture in the real world: fl ight safety and the realities of society (contd)

with videos, photographs and even a 
variety of theories on who got it 
wrong. In the fast-paced world 
of today, this can sometimes 
put unhelpful pressure on 
the necessity for a thorough 
investigation process.

But a focus on determin-
ing “what went wrong 
and how” without ad-
equately examining the 
context in which it went 
wrong, may stem from 
the view that accident 
rates give a good indi-
cation of our safety per-
formance. But since acci-
dents today are so rare that 
I suggest that they should 
be seen as one-off  events 
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cators of safety. I do not mean 
that we should stop investigating 
them, just that we should pay even 
more attention to smaller everyday 
incidents which can be the precursors 
of an accident. We also need to know 

1- The Prosecutor Expert Course’s main objective is the formation and training of independent Air Traffi  c Management (ATM) or aviation experts available to advise 

A fear of punishment 
will only put more 
pressure on safety 
professionals and could 
have the perverse 
eff ect of concealing 
information that could 
have been vital to 
protect others from 
making a mistake or 
recognising a problem. 
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about people doing the right thing, 
where people went beyond the specif-
ics of their training and used skill and 
judgement, to avoid unsafe outcomes. 
We also need to know about honest 
mistakes since, most of the time, there 
are some systemic issues related to 
these mistakes. Only this information 
will provide a reliable and complete 
view of where we are today in terms of 
safety performance. Yet, obtaining this 
information is only possible in an en-
vironment which “lives and breathes” 
Just Culture.

In my view it is paramount that society 
in general and the aviation industry 

in particular understand the need to 
proactively communicate and share 
safety information and be able to rely 
on a certain level of protection to do 
that. The judicial system should not 
presume that we are circumventing 
our responsibilities, the media should 
not fear information blackout or cen-
sorship, the travelling public should 
not worry that we could “get away” 
with something without being held 
accountable for it... 

That is why initiatives such as EURO-
CONTROL’s Just Culture Task Force 
(JCTF) and the eff orts undertaken by 
professional organisations to defi ne 

In my view it is paramount that society 
in general and the aviation industry 

(JCTF) and the eff orts undertaken by 
professional organisations to defi ne 

and implement Just Culture principles 
are so important. Initiatives such as the 
Prosecutor Expert Course1 – where stake-
holders, such as EUROCONTROL, IFATCA 
and ECA join forces and actively seek in-
teraction with the Judiciary by providing 
aviation expertise – are also helpful in 
breaking down the walls between those 
stakeholders and judiciary. The involve-
ment in this initiative  of some judges 
and prosecutors across Europe shows 
that there is a genuine interest in gain-
ing a better understanding of the aviation 
industry’s safety systems. It appears that 
if enacted, the EU Regulation on Occur-
rence Reporting will provide better pro-
tection for reporters from inappropriate 
use of their safety information. Only an ef-
fective occurrence reporting scheme will 
enable us to achieve safety improvements 
through pro-active learning from any 
(safety) event, which will in turn allow us, 
as a society, to prevent future accidents.

However, we should acknowledge that 
we are only at the beginning of our 
struggle and that the road to a stron-
ger Just Culture environment, within 
and outside aviation, is likely to be 
long and winding. We need to re-
double our eff orts and initiatives 
to get the message across: Just 
Culture is neither about immu-
nity, nor about impunity, it’s about 
safety. That’s the message we 
should all have in mind when ap-
proaching other stakeholders. We 
expect the media to not attribute 

blame, but the media expects clear 
information from us, those customers 

aff ected by safety events and issues 
need explanations and safety regula-

tors need clarifi cations. An open dialogue 
about our needs, fears and misconcep-
tions is the way forward.

In the end, an environment built on 
sound Just Culture principles will not 
only benefi t our industry, but the travel-
ling public as well, and ultimately society 
as a whole. 

HindSight 18 Winter 2013

What are you in for?



FROM THE BRIEFING ROOM

52

by Tom Lintner and Tom Dunlap
The importance of operating a just culture in supporting safety 
occurrence reporting has sometimes been associated with the use 
of criminal prosecution after human error accidents and serious 
incidents in European aviation. In contrast, the United States does 
not often see criminal justice invoked in controversial circumstances 
after aviation accidents but it does have a unique culture in respect of 
the resolution of claims of corporate liability for the consequences of 
aviation accidents in the Civil Courts, where the penalties are primarily 
fi nancial. 

Just culture and
American jurisprudence

mum threshold of factual pleading 
is reached, the losing party does not 
generally owe the successful party’s 
legal fees (unless there is a contract or 
statute to the contrary). This process 
is radically diff erent to those seen in 
European legal systems and makes the 
bringing of claims much more likely.  

When considering legal liability, there 
are several underlying questions to 
consider:
 
1.  What legal and thus fi nancial

exposure to claims does a
business or individual have?

2.  What is the legal defi nition of a 
“defective” product?

3.  How can a claim be defended 
or the risk of one being made 
reduced?

 
Planning for mitigation of legal liabil-
ity is like drafting a will – it inevitably 
brings up issues that are not enjoy-
able, but nevertheless have to be con-
fronted.  Time, in either instance, is 
rarely on your side (despite the admo-
nitions of the Rolling Stones that time 
in fact “is on [your] side”).  Once people 

Whilst there are very signifi cant diff er-
ences between the two ways of deal-
ing with liability, we believe that there 
are some interesting comparisons to 
be drawn between the mechanics of 
this system and the criminal prosecu-
tion of individuals after accidents or 
mishaps.

How a US Aircraft Parts 
Manufacturer minimizes 
legal liability
In the United States anyone can be 
sued almost any time for almost any-
thing.  While the claim may ultimately 
fail and at times even be frivolous, this 
does not remove the burden of legal 
fees incurred from defending a claim 
from a parts manufacturer or, indeed, 
any business.  Contrary to the situa-
tion in many European countries, the 
United States allows ‘contingent fees' 
which means a lawyer does not have 
to be paid by a claimant before fi ling 
their claim, but can instead legally take 
a proportion of the recovered amount 
(typically 33% to 40%). Further, 
the United States has the so-called 
“American Rule” for attorney’s fees 
which means that, even if the claim 
is dismissed, as long as a low mini-

Tom Lintner is the President 
and CEO of Aloft Aviation Consulting.  Tom 
retired from the U.S. FAA having served in 
various roles including Manager of the Air 
Traffi  c Investigations Division, Manger of Air 
Traffi  c Terminal Procedures Branch and other 
assignments in senior management positions 
in Washington D.C.  He is a member of the 
International Aviation & Transportation 
Safety Bar Association, formerly the NTSB 
Bar Association, and the Lawyer-Pilots Bar 
Association
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die their heirs are hurt, angry and looking 
for someone to blame.  The more pockets 
they can reach into to assuage their hurt 
and loss, the better they and their lawyers 
feel about a chance of recovery.  From 
this the need to defend yourself and your 
business well before this happens arises.

In civil litigation the claimant must show 
that the defendant had a duty to them 
and that the defendant, as a result of their 
negligence, caused injury to the claimant.  
Quite simply, someone who is hurt – men-
tally, physically, or fi nancially – must prove 
that it is more likely than not that the ac-
tions or omissions of another caused that 
hurt. Additionally, there are some 
instances where a parts manu-
facturer could  be held 
strictly liable, meaning that 
a claimant need not prove 
actual negligence because 
such negligence is automatic 
as a matter of law.  This makes 
parts manufacturing a particu-
larly challenging arena in which 
to prepare for the eventuality of 
litigation. 

Applying the foregoing, if a piece of 
equipment or part failed then, as a prac-
tical matter, the manufacturer is liable for 
any resultant injury unless they can prove 
that their part did not cause the injury, or 
that the part involved had been modifi ed 
or improperly maintained, or that it had 
advised the user of the risks and limita-
tions of the part which the user had then 
ignored.  

It’s important at this point to off er a per-
spective on ‘honest mistakes’ in this ex-
ample.  If for example, during the manu-
facture of a part, or a piece of equipment, 
there is admissible evidence that some-
one said, “you know, this might cause 
a problem,” and they are ignored – or 
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worse, someone else says, “nah, 
impossible,” that would be a poten-
tial example of gross negligence 
which would signifi cantly increase 
the level of damages payable to a 
claimant.  

Once an accident occurs and 
there is either injury or dam-
age, it falls to the injured 
party to prove someone 
or something beyond 
their control caused 
the damage. This is 
the beginning of 
the “Blame Game.” 

Ironically, the aviation community 
has made signifi cant contributions 
to enhancing the sophistication of 
the Blame Game with our focus on 
accident investigations where we 
claim – correctly – the goal of the 
investigation is to prevent a similar 
accident. Unfortunately, we conduct 
these investigations with a focus on 
fi nding who or what failed – because 
that’s the easy part – and we have 
created a culture that actually 
supports the Blame Game mentality.

To truly enhance safety, which will 
entail fi nding out WHY something 
happened and WHY someone 
performed as they did – which is 
signifi cantly more diffi  cult than 
discovering WHAT happened – we 
need to alter our culture to move 
away from the Blame Game, while 
acknowledging our contribution in 
creating it, and further recognizing 
that playing the Blame Game is 
counter to the concepts of just culture.
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So let’s assume there was an accident 
with an injury and damage to an air-
craft.  Let’s further assume the claimant 
injured party believes that the accident 
was caused by a faulty or defective part 
which that they believe they were not 
adequately warned about.

To be successful with a legal action the 
injured party must:

n Prove negligence by the manufac-
turer or,

n Demonstrate that because there 
was a defect in the product or with 
the way it worked as part of a wider 
entire system, there is strict liability.  

When we ask the question “is a prod-
uct defective,” we encounter examples 
of complexities of legal criteria. In the 
U.S. liability in the form of breach of 
duty is generally a matter of State law 
which, laws which while they vary, 
have in the past often imposed “strict 
product liability” on any product that 
was “unreasonably dangerous” for use 
by an ordinary consumer. Clearly, a 
standard that is anything but clear in 
an industry like aviation where the 
term “ordinary consumer” is hard to 
define and the nature of the business, 
soaring above the clouds in a metal 
container, is viewed by many as inher-
ently risky.

This confusion in aviation  – and a num-
ber of other areas – has led the major-
ity of the US States to adopt a more 
rigourous standard for strict liability 
which requires that:
 
n a product “fails to perform as safely 

as an ordinary consumer would ex-
pect when it is used in an intended 
or reasonably foreseeable manner”, 
and 

n does so where the “risk associated 
with the design of the product out-
weigh the benefits of the design.”

Whilst this new standard helps, there 
is still significant room for manoeuvre 
and therefore for legal argument.

Applying this standard in the parts 
manufacturing arena, the injured par-
ty – the claimant – must show that:

n The product/part was defective 
when it left the defendant’s con-
trol;

n The product/part was used in the 
intended manner or in a reason-
ably foreseeable manner;

n The product/part caused the 
claimant’s injury.

Furthermore, U.S. law generally impos-
es a duty on a manufacturer to warn 
an end user of risks.  If the claimant 
believes that they were not warned 
about the risks of using a product or 
part or that it is “so complicated that 
it needs better instructions in order 
to use it safely” then the manufacturer 

can be held liable for “failure to warn” 
in one of two ways, by failing to pro-
vide one or both of:

n General instructions like 
operating limits, weight and CG 
limits, etc. 

n Specific warnings of danger like 
emergency procedures, placards 
in a cockpit, warning labels on 
equipment, etc.

While representing a tiny fraction of 
the issues involved in a U.S. civil litiga-
tion case, the reader can immediately 
see how the stage is set to focus on 
“who did it” and how “they” failed and 
what must be done to “correct and 
compensate” for the resulting damage.

While the prospects of litigation are 
daunting, frightening and, like death 
and taxes, perhaps ultimately unavoid-
able, an organisation can mitigate its 
risk and ultimate financial exposure by 

Just culture and american jurisprudence (cont'd)
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being proactive.  We propose that pro-
active legal review of operational pro-
cedures, regulatory compliance and 
internal quality assurance are the keys 
to promoting a safety culture and just 
culture, before an event occurs.

To mitigate the risk of civil litigation in 
the U.S. we suggest that organisations 
do the following:

Perform an initial exposure, liabil-
ity and operational awareness assess-
ment with a qualifi ed U.S. attorney and 
aviation safety organisation to ensure 
your aviation business:

n Reports malfunctions, failures or 
defects in their products internally 
and to the proper authorities on a 
timely basis;

n Makes required design changes 
to preclude unsafe conditions and 
correct non-compliance when 
found;

n Complies with state, Federal 
and other operational audit 
requirements;

n Develops and maintains a 
“Continuing Operational Safety 
Plan”;

n Maintains all original certifi cation 
information, including 
computation and testing data;

n Strictly observes all corporate 
legal formalities, including 
annual meetings, books & 
records requirements and 
fi nancial reporting;

n Reviews and audits internal 
disclaimers and contracts 
annually to keep up with 
changes in the law;

n Runs a tight ship.

We invite the reader to see simi-
larities between these sugges-
tions for parts manufacturers 
and the practices needed in any 
aviation business in respect of 

safety management and risk mitiga-
tion.

Just Culture, like Safety Culture, is 
seemingly common sense but it nev-
ertheless often clashes with the all 
too biased human tendency to fail to 
prepare in advance and instead to deal 
with avoiding responsibility and ac-
countability after the fact. Ultimately, 
successful implementation of just cul-
ture requires a behavioural foundation 
– and the acceptance of responsibility 
– before an accident occurs.  Just cul-
ture arguments off ered after-the-fact 
will only appear defensive and be 
counter-productive to the overall 
goal of a balanced approach. It 
can be done but “The longest 
journey begins with a single 
step.” 
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by Ian Weston 

In June 1972, a Hawker
Siddeley Trident aircraft,
G-ARPI, crashed very
shortly after take-off  from 
London’s Heathrow airport.
Whilst the accident killed nobody on 
the ground, all 118 occupants were 
fatally injured and the aircraft was 
destroyed. A detailed investigation 
found that the crash occurred after the 
aircraft had entered a stall from which 
recovery was impossible following an 
inappropriate crew response to an in-
appropriate crew-initiated change of 
wing confi guration During the investi-
gation, one of the things that became 
apparent was that full disclosure of re-
lated incidents on the Trident fl eet had 
not occurred and where it had, full use 
had not been made of them.

The investigation into the crash led 
to a number of recommendations, 
the most notable of which was that 
cockpit voice recorders be required 
on all British registered aircraft with a 
maximum operating weight of more 
than 27000kg. However, it became 
apparent to the newly established UK 
Civil Aviation Authority that as the re-
sponsible safety regulator, they had no 
automatic awareness of safety occur-
rences unless they were deemed seri-
ous enough to warrant an indepen-
dent investigation in accordance with 
ICAO Annex 13 or were reported as a 
mid air collision risk. It was therefore 
decided that there should be require-
ment for all specifi ed safety events to 
be reported to the Authority by the in-
dividuals involved and the Mandatory 
Occurrence Reporting (MOR) Scheme 
was launched in 1976. 

getting the benefi t from just culture – 
Still some way to go...

Reporters were given the assurance 
that the prime aim of the Scheme was 
the advancement of fl ight safety and 
that, except in cases of gross negli-
gence, the CAA would not institute pro-
ceedings in respect of unpremeditated 
or inadvertent breaches of the law that 
had come to its attention only because 
they had been reported under the 
Scheme. The CAA also made it clear to 
employers that, except in cases where 
action was needed in order to maintain 
fl ight safety, or in circumstances that 
could be considered to exhibit gross 
negligence, they would expect employ-
ers to refrain from disciplinary or puni-
tive action which might inhibit report-
ing.  The MOR Scheme has been refi ned 
and reinforced over the years and now 
incorporates the requirements of the 
EU Directive 2003/42/EC on occurrence 
reporting in civil aviation. The success 
of the Scheme can be gauged by the 
fact that the occurrence database now 
holds details of over 250,000 incidents 
and updates are regularly passed to the 
ECCAIRS project. The CAA continues to 
stand by its original assurances, now 
reinforced by statute, relating to unpre-
meditated or inadvertent breaches of 
the law.

The concept of what is now referred 
to as “Just Culture,” which the MOR 
Scheme embraces does, however, 
cause problems. EUROCONTROL’s 
defi nition of Just Culture (A culture 
in which front line operators are not 
punished for actions, omissions or deci-
sions taken by them that are commen-
surate with their experience and train-
ing, but where gross negligence, wilful 
violations and destructive acts are not 
tolerated.) is widely accepted across 
the aviation spectrum but in the UK, for 

example, those who breaches any civil 
aviation safety regulations can be pros-
ecuted under the criminal law. Whilst 
most of the civil aviation community 
can see the benefi ts and, in some cases 
demand that aviation professionals are 
not subject to criminal sanction, oth-
ers, especially those who have either 
been bereaved or injured as a result 
of an aircraft accident, may take a dif-
ferent view. Certainly, the civil aviation 
community cannot consider itself to be 
above the law and, therefore, a careful 
and considered approach needs to be 
adopted to allow Just Culture to play 
its part. Nevertheless, even once estab-
lished, care needs to be constantly ap-
plied as it only takes one event for trust 
that has been built up over the years to 
be undermined.

In England and Wales, criminal pros-
ecutions are only undertaken after 
reference to the Code for Crown Pros-
ecutors. This document gives guidance 
and advice to prosecutors as to where 
a prosecution may or may not, be ap-
propriate and it has never been the 
case that suffi  cient evidence alone has 
been suffi  cient grounds for suspected 
criminal off ences to be the subject of 
prosecution.

The benefi ts of a Just Culture would 
seem to be common sense to an in-
dustry such as civil aviation that has an 
enviable safety record. Nevertheless, 
not only are there some disbelievers in 
our industry but there is a greater re-
luctance to accept the concept in the 
wider world. In order to gain a wider 
acceptance, evidence of the benefi ts is 
needed so that it can be presented to 
those yet to be convinced especially 
those in regulatory and judicial posi-
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tions of power. Despite the amount of 
MOR data collected, such evidence is 
not necessarily easy to fi nd and two 
serious incidents that occurred in the 
UK in the 1990s show that signifi cant 
safety improvements still tend to follow 
independent investigations of serious 
incidents.

In June 1990, a British 
Airways BAC One Eleven 
aircraft suff ered an 
explosive decompression 
whilst climbing through 
17,000ft outbound from 
Birmingham UK when a 
fl ight deck wind screen 
failed. 
Although the aircraft remained control-
lable the commander was sucked out 
of his seat and became wedged half in-
side and half outside the aircraft where 
he remained until the aircraft had 
landed some 22 minutes later. Dem-
onstrating very considerable skill, the 
co-pilot made an emergency descent 
and diverted to an aerodrome on the 
south coast of England. The accident 
investigation conducted by the UK Air 
Accidents Investigation Branch (AAIB) 
focused primarily on the airworthiness 
cause of the event, it also noted that 
there had been shortcomings in the 
ATC service that was provided to the 
fl ight following the decompression and 
subsequent declaration of a “Mayday.” 
The controller who had initially been 
providing that service had not given 
the co-pilot the help and assistance 
that would have been appropriate. 
During the subsequent interview of 
the controller he accepted that he had 

been overwhelmed by the event and 
had felt unable to cope. This interview 
was given in the knowledge that the 
UK operated a Just Culture policy and 
the controller was able to provide a full 
and frank description of his thought 
processes and actions without fear of 
prosecution or punitive action. That 
a previously well thought of aviation 
professional could fall victim to serious 
failings during an emergency situation 
gave rise to serious concerns. The in-
vestigation found that for various rea-
sons, the ANSP ATC training package 
approved by the CAA as Safety Regu-
lator had not prepared the controller 
to deal with emergency situations and 
that this weakness had not been high-
lighted during his subsequent service. 
Therefore one if the eight safety recom-
mendations made by the Investigation 
called for controller training in both 
the theoretical and practical handling 
of emergency situations during initial 
training and for it to be subsequently 
enhanced by regular continuation and 
refresher exercises and appropriate ac-
tion followed.

The second incident
occurred in February 1995 
to a British Midland
Airways Boeing B737 
climbing out of East
Midlands airport en route 
to the Mediterranean.

In this case the aircraft received indi-
cations of rapid loss of engine oil con-
tents on both engines followed quickly 
by indications of low oil pressure on 
both engines. When the commander 
initially requested an immediate return 

to his departure airfi eld, the controller, a 
trainee on the sector, granted the clear-
ance as requested but pointed out that 
another suitable airfi eld was consider-
ably closer. This was accepted by the 
commander and the fl ight then was 
given all necessary clearances, assistance 
and information and a safe landing was 
made nine minutes later. The controller’s 
mentor chose not to intervene and re-
ported later that “he was doing as good 
a job as I could have done.” Once the air-
craft was on the ground it was found that 
engineering work on the aircraft the pre-
vious evening had required the removal 
of the borescope plugs on both engines 
which had then not been replaced allow-
ing almost all of the engine oil to escape. 
The AAIB Investigation Report noted that 
“ATC on all frequencies but particularly 
the initial London frequency had pro-
vided all the assistance that (the aircraft) 
but with no extraneous distractions” The 
controller had apparently received the 
continuation training that had been in-
troduced as a result of the BAC One Elev-
en event only a few days before. It could 
be argued that the successful outcome 
of this potential disaster and the saving 
of well over 100 lives can be attributed 
to a great extent to the application of the 
principles of Just Culture. 
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by Sara Panelli and Massimo Scarabello
Approaching the complex topic of the relationship between incident or 
accident safety investigations and the justice system from the opposite 
standpoints of the professionals involved, the observer could easily reach 
the conclusion that the two domains live in parallel universes and that no 
communication between them is possible.

Why is it necessary to
criminalise negligent behavior?

If one considers the subject just from 
the point of view of aviation profes-
sionals, it is tempting to think that the 
justice system should not take any 
interest in aviation incidents or ac-
cidents, provided that nothing more 
than an “honest mistake” is involved in 
the process that led to that outcome.
 
To be intentionally provocative, let’s 
think of a system where the State de-
cides not to punish negligent behav-
iour at all. Is this a safer system be-
cause all the individuals involved are 
focused on safety and do not have to 
worry about the “legal” consequences 
of their conduct? Do we seriously be-
lieve that all the people who could be 
possibly involved in the causation of 
an event will act in a better (i.e.safer) 
way just because the applicable rules 
of conduct are not enforced by law?  
In other words, is it acceptable to soci-
ety as a whole that some areas of hu-
man activity where misconduct could 
lead to disastrous consequences are 
not controlled by the law? The answers 
to these questions, in our view, are 
negative and the reason for this will be 
more easily understood if we try to go 
through the process of criminalising 
such non-intentional behaviour. 
 
It is defi nitely much easier to under-
stand the reason why a State is in-
terested in pursuing, and punishing, 
criminal behaviour such as willful vio-

lation than why, in some cases, negli-
gent conduct is considered criminal, 
even if the penalty is less severe be-
cause the off ence is considered less 
severe. So we will look fi rst at the fun-
damentals involved in criminalising 
negligence. When society becomes 
industrialised, a lot of practical bene-
fi ts are achieved, but at some cost. We 
consider that reliance on technology 
and system complexity generate an 
increased risk of carelessness and thus 
the criminal law, through the legisla-
tive framework behind it, must decide 
whether it is necessary to adjust rules 
of conduct and the criminal response 
to negligent behavior in order to pro-
tect societal interests.  

This is the reason why some argue that 
the role of criminalizing negligence 
is deterrence. This can be referred to 
specifi c deterrence (for the individual 
who committed the crime) or general 
deterrence (to serve as an example to 
others). Critics have argued that de-
terrence is useful in the case of willful 
conduct but not for negligent behav-
ior. The subject in the latter case is not 
aware of the consequences of their 
conduct and so he cannot be persuad-
ed by the punishment of others not to 
do what he thinks it is not harmful. But 
it is generally accepted that punish-
ing someone’s misbehavior encour-
ages external conformity to a rule. 
Thus, punishing careless conduct will 
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reinforce the notion that society dis-
likes such conduct and will encourage 
people to take precautions to lessen 
the risks accompanying inadvertent 
behavior.

However, the point at issue is “must 
all negligent conducts be punished?” 
When does the State pull the trigger of 
a criminal prosecution against some-
one? It is up to the legislative system 
in place to guide the determination of 
this point. Some systems require gross 
negligence, others permit punish-
ment for ordinary negligence when-
ever such conduct harms or prejudices 
substantial and primary interests. A 
fundamental role may be played in 
such cases by interpretations given by 
the Judiciary. In the Italian system, for 
example, diff erent types of negligence 
are defi ned based on the state of mind 
of a person in respect of their aware-
ness of the consequences of their ac-
tion – ‘mens rea’ in legal language. If a 
person was inadvertently careless in 
doing something and didn’t  comply 
with generic or specifi c rules appro-
priate to the matter involved, there is 
the simplest type of negligence. What 
if a person could envisage and predict 
the consequences of their behavior? 
They still do not want that event to oc-
cur, but they act nevertheless, because 
they are sure they will be able to avoid 
the harmful outcome. This behavior 
is punished more severely. And when 
a person acts carelessly and is aware 
that a harmful outcome may occur as 
a consequence of their action, it is con-
sidered willful conduct.

This said, it’s time to examine the sys-
tem of procedural rules that, in Italy, 
may lead to a conviction and punish-
ment in negligence cases. What is the 
Italian legal framework with regard to 

"accidents" and "serious incidents"? A 
Public Prosecutor may be faced with 
two scenarios:

n An accident with victims and/ or 
injured people

 In this case our law contemplates 
the crime of manslaughter (Ar-
ticle 589 of the Criminal Code 
punishable with a sentence of 6 
months to 5 years imprisonment, 
increased up to three times in the 
case of death of several people) 
and culpable injuries (Article 590 
ibid punishable with an alternative 
sentence or up to three months 
imprisonment or of a fi ne, except-
ed the case of serious injuries pun-
ishable with a heavier penalty).

n An accident without victims or 
injured people, but nevertheless 
endangering public safety1  

 In this case, our law contemplates 
the crime of culpable aviation di-
saster (Art. 449 para. 2 ibid, pun-
ishable with a sentence of 2 to 10 
years imprisonment).

If a crash causes the death of the pas-
sengers and also endangers public 
safety, for example, because it overfl ies 
a populated area and crashes there, 
manslaughter and disaster charges 
will be brought concurrently.

Even though these may be negligent 
crimes, because the Italian State has 
established signifi cant  penalties – al-
beit to be precisely determined by the 
Court taking into account the facts of a 
case – there is no option for a prosecu-
tor but to open a case and investigate.

The Italian system is based upon the 
principle of mandatory prosecution 
whenever there is evidence of crime. 
Thus, the prosecutor is obliged to in-
vestigate any case where they become 
aware that a crime may have been 
committed, there is no discretion. And 
as soon as possible, the names of those 
suspected of committing the crime to 
be investigated will be recorded. The 
purpose of the investigation is to look 

1- for example, because the crash takes place near a town or a village
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for evidence of a crime and to seek who 
is responsible for that. In brief, given 
that a crime is comprised of an objec-
tive element which usually involves 
three components – conduct, event 
and causality and a subjective element 
which refers to a determination of will-
ful conduct or negligence, the prosecu-
tor will have to search for evidence of 
each of these elements in order to vali-
date the existence of the crime. 

If take the case of an aircraft crash re-
sulting in the death or injury of passen-
gers, the death and injuries constitute 
the event of the crime of manslaughter 
or injuries. First of all, the investigation 
will focus on ascertaining the causes 
of the death in order to understand 
what has happened. It is often the case 
that the prosecutor will requires an 
autopsy on each of the victims. Such a 
procedure may establish useful details 
not only about the cause of death, but 
about how the accident/incident oc-
curred. For instance, it may emerge that 
the passengers and the pilot became 
aware of a problem prior to the crash 
of the aircraft because the autopsy re-
veals fractures in their limbs caused be-
cause they threw out of the aircraft in a 
desperate attempt to save themselves. 
The autopsy may also reveal the weight 
of the bodies, which along with that of 
the victims equipment (e.g., ski equip-
ment in case of heli-skiing activities) 
can support the safety investigation 
by helping to understand if the maxi-
mum transportable weight had been 
exceeded or if there was an improper 
weight and balance as a result of the 
loading of the aircraft. We believe that 
it is therefore clear how the criminal in-
vestigation can provide useful informa-
tion to help reconstruct the accident 
and consequently, the safety investiga-
tion could benefit from it. The coopera-
tion between judicial and safety inves-
tigations could and should enrich both 
the relevant areas of competence.

Once the facts of the event are known, 
the prosecutor will have to identify the 
dynamics of the accident in order to 
understand the nature of the conduct 
which has caused the crash of the air-
craft. In order to do that, they will first 
need to examine the various different 
components of the wreckage. Both for 
the prosecutor and for the safety in-
vestigator, it is fundamental to ensure 

that there is no interference with the 
site of the accident so as to preserve 
relevant evidence and control any ac-
cess to it.

The prosecutor may therefore seize, as 
evidence, the area and the wreckage, 
in order to proceed to recover its com-
ponents and understand the causes of 
the event. This seizure to prevent tam-
pering with the site and aircraft com-
ponents, is useful also to the safety 
enquiry when they do not (as in Italy) 
have their own powers of accident site 
control.

Usually, the prosecutor does not have 
the technical skills to reconstruct what 
led to the crash of an aircraft. He will 
therefore appoint and rely on experts 
to carry out all necessary examinations 
and analysis. In accordance with EU 
Regulation No. 996/2010,  appropriate 
exchange of information shall occur 
between the judicial and the safety 
authority during the entire period dur-
ing which Court-appointed experts 
are involved, in order to ensure joint 
participate in the examination of the 
parts of the aircraft. We believe that 

Why is it necessary to criminalise negligent behavior? (cont'd)
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the exchange of information and opin-
ions between experts will lead to more 
reliable conclusions about the dynam-
ics of an occurrence and the identifica-
tion of the type of behaviour which has 
given rise to it so that the judicial au-
thority can make a proper assessment 
of the subjective element – in the avia-
tion domain, the extent of culpabilty

An analysis of Article 12 of EU Regu-
lation No. 996/2010, discloses not 
only the need for the "coordination" 
of investigations as set out in its title, 
but also an invitation to “co-operate”. 
Indeed, in the third paragraph of the 
article, it is stated that "Member States 
shall ensure that safety investigation 
authorities, on the one hand, and 
other authorities likely to be involved 
in the activities related to the safety 
investigation, such as the judicial, civil 
aviation, search and rescue authori-
ties, on the other hand, cooperate with 
each other through advance arrange-
ments". Cooperation is certainly easier 
to achieve when both authorities un-
derstand the complexity of the matter 
and the mutual implications of their 
work.

Therefore, notwithstanding the use of 
appointed experts, it will certainly be 
useful to inform and train members of 
the judiciary in the technical aspects 

of the aviation domain, so that when 
dealing with a plane crash case, they 
are aware how to engage with other 
investigation activity. Similarly, we 
consider that those involved in avia-
tion could benefit from knowing the 
approach used in any  judicial system 
they might encounter after an air-
craft accident. On the one hand, this 
will help them understand when they 
could be held liable for certain events 
and on the other to be better prepared, 
if necessary, to become experts acting 
in support of a prosecutor or a Court 
judge.

How advantageous is this exchange 
of information can be is demonstrated 
by the conclusions from recent Just 
Culture seminars, where the two spe-
cialist areas, aviation and the judiciary, 
had the opportunity to compare their 
points of view. The joint conclusions 
were that:

1) On the one hand, it is not 
possible to think that Just Culture 
grants a kind of immunity from 
criminal investigation to aviation 
professionals;

2) On the other hand, given that the 
activity in the aviation field is ex-
tremely complex, the judiciary 
must be very careful in its evalua-
tions.

These conclusions were reached fol-
lowing a debate about a specific case 
(Uberlingen) where, from a criminal 
point of view, it emerged that rather 
than a failure of front line operators 
to  deliver on their responsibilities, it 
was shortcomings in the organisation-
al system which were to blame and 
therefore liability lay with the manage-
ment.  

In the end, whilst all these technicali-
ties may clarify 'how' we – the judiciary 
– work and possibly interact with the 
aviation domain, they do not clarify 
'why'. It is perhaps time to stop being 
too focused in our own domain and 
begin considering the common inter-
est, the one that derives directly from 
the origin of the modern society. In 
doing so, let's try to look at the two 
systems as means to pursue the same 
goal, which is a safety and a protective 
context, where all those involved, not 
only those who undertake profession-
al duties but ordinary people who are 
subject to the behaviour of others, can 
rely on professionalism and be sure 
that if something goes wrong, they are 
not left alone and that the State, with 
the same, required, professionalism of 
those in charge of the investigations, 
will carry out all the necessary activi-
ties to find out if there is someone to 
blame for the unwanted result.  
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The aviation world is, by nature, inter-
national, dynamic and very sensitive 
to safety. The world of the prosecutor 
and the courts is, by nature, national, 
resistant to progressive change and 
very sensitive to the rule of law.  These 
are two distinct worlds that seldom 
meet. Between these two worlds there 
is the world of Just Culture Task Force. 
Just Culture addresses the often com-
plicated relationship between the 
propagation of aviation safety and the 
administration of Justice at national 
level. No wonder that their interaction, 
or perhaps more correctly the lack of 
it, generates diffi  cult and often pas-
sionate discussions with associated 
allegations on the ‘criminalisation’ of 
aviation.

This contribution addresses the pros-
ecution part of the Just Culture equa-
tion. It describes the practice of the 
Dutch aviation prosecutor, the un-
derlying criminal law elements and 
also expresses some views on the way 
forward towards a workable balance 
between safety and the administra-
tion of justice. 

by A.C.(Fred) Bijlsma
The aviation world is, by nature, international, dynamic and very sensitive 
to safety. The world of the prosecutor and the courts is, by nature, national, 
resistant to progressive change and very sensitive to the rule of law. These 
are two distinct worlds that seldom meet. Between these two worlds there
is the world of Just Culture Task Force. 

Justice and safety

Prosecution of aviation 
cases in the Netherlands
In the Netherlands, the Aviation Divi-
sion of the Inspectorate for the Liv-
ing Environment and Transport (ILT) 
of the Ministry of Infrastructure and 
Environment and the Aviation Police 
Department of the National Police 
Services Agency are charged with the 
supervision of the compliance with 
the Aviation laws.  All offi  cials assigned 
by Section 141 of the [Dutch] Code of 
Criminal Procedure are, in principle, 
charged with the investigation of 
criminal off ences although in almost 
all cases, it is the Aviation Police De-
partment that investigates violations 
of the applicable legislation 

The National Coordinating Public 
Prosecutor for Aviation 
based at the Noord-Hol-
land (Haarlem) Public 
Prosecutor's Offi  ce as-

sesses all the civil aviation cases oc-
curring in the Netherlands and advices 
the local Public Prosecution Service. In 
the exercise of that function, the avia-
tion prosecutor takes into account the 
so-called “Instructions with regard to 
criminal investigation and prosecution 
in the event of the reporting of occur-
rences in civil aviation”. 

As from 1 January 2007, the legislative 
changes introduced by EC Directive 
2003/42 on occurrence reporting have 
become eff ective. The objective of the 
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Directive was to contribute towards 
the improvement of aviation safety 
by a better process for the reporting, 
collecting, storing and disseminating 
critical information. This is presently 
the responsibility of the Occurrences 
Analysis Bureau of the Inspectorate 
for the Environment and Transport. 
The European Commission has since 
launched a proposal for a new Oc-
currence Reporting Regulation that is 
presently subject of discussion in the 
European Parliament and the Trans-
port Council. 

Another obvious player in the Neth-
erlands related to this subject is the 
Dutch Safety Board. This Board is the 
independent investigator for a wide 
array of safety related events and was 
created in 2005, replacing diff erent 
domain-specifi c investigation bodies. 
It should be noted that a basic as-
sumption of the Dutch legislation is 
that a judicial investigation and an 

investigation by the Dutch Safety 
Board into the same event are on an 
equal footing. The Public Prosecution 
Service and Dutch Safety Board have 
therefore concluded a cooperation 
protocol. 

Legal framework

The original Penal Code dates back to 
1881. The original Code of Penal Proce-
dure dates back to 1921. Through the 
years both Codes have been amended 
and modernised. In addition, there is 
the Aviation Act and various regula-

tions based thereon, both of which 
are subject to continuous change 
as necessary. International de-

velopments (ICAO, ECAC, EU, 
EASA etc.) often happen in 
quick succession so that the 
Dutch legislator can hardly 
keep up.

A Dutch Public Prosecutor is 
not only a public prosecutor, 

but has also a lot of compe-
tences which in other European 
countries may be vested in in-

vestigating magistrates or judges. 
When a Dutch Public Prosecutor 

applies those competences, they will 

only be subject of judicial – and there-
fore independent – review afterwards.

In respect of aviation incidents, in the 
Netherlands – in principle – only ac-
cidents, serious incidents (outcomes 
which were almost-accidents), serious 
danger and systematic minor off ences 
due to design or gross negligence are 
prosecuted. In any case, a criminal in-
vestigation is instituted in these situa-
tions.

'Gross negligence' means, according 
to Dutch law, a considerable degree 
of culpable imprudence (insuffi  cient 
precautions, consciously taking an ir-
responsible risk, physical and/or psy-
chological unsuitability). Accidents 
and serious incidents very often occur 
as the result of events that have – or 
might have – led to disastrous results. 
When mistakes are involved, they can 
often be labeled as ‘honest’ mistakes 
that would not qualify as criminal be-
haviour. 

However a small, but highly visible, 
number of cases raise questions on 
the relevance and motives of some 
criminal prosecutions and court cases. 
The most important question in this 
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respect is in my opinion “who will de-
termine whether a mistake was made 
by a qualifi ed professional acting in a 
responsible manner” and whether this 
behaviour clearly constituted gross 
negligence, willful conduct or crimi-
nal intent. Such a determination can 
only be made by a professional in the 
judiciary – a prosecutor and ultimately 
a court of law. It cannot be made by a 
chief pilot or a control room supervisor 
and these professionals have to realise 
that nobody can claim criminal immu-
nity in any civilised country.

When it concerns civil aviation, these 
basic responsibilities, particularly those 
assigned to the Public Prosecution Ser-
vice, may not just be set aside at the 
discretion of the Public Prosecutor. The 
“Instructions with regard to criminal 
investigation and prosecution in the 
event of the reporting of occurrences 
in civil aviation” is revised and re-pub-
lished every 4 years by the Board of 
Procurators General. Such a directive 
can be seen as a demarcation of the 
“manoeuvring space” of the Prosecutor. 
Ultimately a judge or court may review 
whether a prosecutor has acted within 
the powers allocated to him or her. 

Mutual Confi dence and 
Understanding 
After the implementation of the EU oc-
currence reporting requirements in 
the Netherlands Civil Aviation Act, 
the Ministry of Infrastructure and 
Environment started a what was 
termed a case study discussion 
group in which the aviation ser-
vice providers (airline compa-
nies and air traffi  c control), the 
Aviation Police Department 
and the Public Prosecution 
Service participated. One 
of its goals was to promote 
mutual confi dence as a ba-
sis for learning from and 
understanding each other 

since confi dence in each other's pro-
fessionalism and independent role is 
not something natural. In other words, 
not only does the Public Prosecution 
Service accept an aviation sector that 
looks and judges critically, but the oth-
er way round, does the aviation sector 
accept the role of the Public Prosecu-
tion Service?

Initially, this discussion addressed – us-
ing artifi cial examples – collaboration 
and the trust. Since then, the group’s 
participants have begun to discuss 
real incidents and debate whether 
they should be forwarded to the Pub-
lic Prosecution Service. Up till the end 
of 2012, this had happened in three 
cases. In each case, a criminal investi-
gation was  initiated, but the investiga-
tions did not lead to a prosecution. 

Successful working together and the 
reconciliation of the interests of safety 
and justice can be achieved by devel-
oping mutual trust. In a recent case 
the prosecution service decided not to 
act. In December 2012 two Boeing 747 
were approaching Amsterdam Airport 
Schiphol. They approached each other 
one from the north, the other from the 
south at landing speed, at the same 
height. The newspapers headed ‘al-
most disaster’. The prosecution service 
did not act because we decided fi rst to 

look at the report from the Dutch Safe-
ty Board and secondly, because of our 
good relationship with Amsterdam Air 
Traffi  c Control and main carrier at Schi-
phol Airport who was the operator of 
one of the aircraft involved and could 
demonstrate their application of an ef-
fective Safety Management System.

In case of an aviation accident various 
bodies begin an examination of the 
facts:

n Those directly involved who wish 
to learn from their fi ndings how to 
improve  safety. 

n The Dutch Safety Board which 
looks after public responsibility 
and may issue recommendations 
in order to improve safety.

n (only where appropriate) The 
Public Prosecution Service acting 
thereby repressively and also mak-
ing public responsibility possible.

At this point, I would like to emphasise 
that the assistance of the expertise 
from the aviation police is indispens-
able for a prosecutor. This assistance of 
an expert group from the nationwide 
police department is of great value 
not only because of their knowledge 
of aviation technology, but also be-
cause of their knowledge of aviation 
regulations.

Justice and safety (cont'd)



65

To that eff ect, a Cooperation Protocol 
has been agreed upon with the Dutch 
Safety Board. The cooperation agree-
ments have also been laid down for 
the Public Prosecution Service in an in-
struction. The agreements in the coop-
eration protocol have been adopted 
by the Chairman of the Dutch Safety 
Board and the President of the Board 
of Procurators General. This proto-
col contains far reaching agreements 
about – for instance – the mutual shar-
ing of data. Both the Instruction and 
the Protocol are public and may be 
consulted on various websites. 

To Prosecute or
Not to Prosecute
The Dutch Public Prosecution Service 
is not obliged to prosecute. This is the 
principle of expediency/opportunity. 
The basic assumption of the principle 
of expediency/opportunity is that a 
Public Prosecutor decides himself (in-
dependently) whether a punishable 
off ence is being prosecuted (or not). 
The principle of expediency is an im-
portant feature of the Dutch law of 
criminal procedure.  

It means that the Public Prosecution 
Service holds the discretionary power 
to decide not to prosecute a punish-
able off ence if such is desirable. Ap-

plicable legislation stipulates that the 
Public Prosecution Service may decide 
not to prosecute "on grounds derived 
from the general interest ". The Public 
Prosecution Service may for instance 
drop a case when the case is too in-
signifi cant, if reliance on a statutory 
defense probably will succeed, if there 
is insuffi  cient evidence, if the inter-
ests of the suspect and/or (his) family 
would be harmed excessively by the 
prosecution. Dropping a case is called 
“dismissing a case" or "abandonment 
of prosecution” by the Public Prosecu-
tion Service.

Also in the Netherlands the public 
demand to blame someone is grow-
ing stronger. The Public Prosecution 
Service has to take that into consid-
eration. In the aviation the Public 
Prosecution Service is more often 
confronted with a report. The Pub-
lic Prosecution Service has to ensure 
that a decision is made, thereby tak-
ing into account the right of com-
plaint of the person reporting. For, 
the decision of the Public Prosecu-
tion Service to drop charges may 
be submitted to the Court of Ap-
peals, which may instruct the 
Public Prosecution Service to 
prosecute.

As opposed to the demand to blame 
someone there is the confi dence in 
the professional and his organization. 
Safety incidents are not something 
airline companies and air traffi  c con-
trol are in need of. And no one will 
deny that a pilot, in any case the ones 
employed by the civil aviation and 
the air traffi  c controllers are profes-
sionals. 
 

Concluding remarks

The keyword in my opinion is not the 
rules (legislation). A good basis for co-
operation, or perhaps better – a basic 
attitude, if you want– is mutual confi -
dence and communication. Central in 
this concept is ‘transparency and hon-
esty’, even if you are in disagreement 
with each other. Because that does 
not necessarily means you can not 
work together. I am convinced that 
in this way, the Dutch Public Pros-
ecution Service in the Netherland has 
contributed as a prosecuting body to 
the safety of civil aviation. 

I hope that this contribution will be 
followed elsewhere in Europe, not 
just geographically, but in the end in 
the specifi c areas where the applica-
tion of Just Culture may lead to an 
open communication and a balanced 
weighing of interests. Aviation with 
its international profi le is the domain 
where both the safety and the ‘admin-
istration of justice’ may profi t from 
the role of pioneer of particularly the 
Royal Kingdom and the Netherlands. 
Within the aforementioned boundar-
ies I therefore expect that the Dutch 
Public Prosecution Service will con-
tinue to support the activities of EU-
ROCONTROL Just Culture Taskforce 
within Europe and –maybe- also out-
side of Europe. 

the basic assumption 
of the principle of 
expediency/opportunity 
is that a Public 
Prosecutor decides 
himself (independently) 
whether a punishable 
off ence is being 
prosecuted (or not). 
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Every morning us sleepy mortals hop 
into our cars, try not to forget our 
home keys, try to avoid hitting other 
motorists and struggle to navigate in 
traffic. We go on to work selling fridg-
es, to teach or work in power plants, 
perform brain surgery, drive bullet 
trains, chemical tankers or pilot com-
mercial aircraft in challenging weather 
conditions. Still, are we able and likely 
to make mistakes when at work?

There are many jobs in which making a 
mistake is not critical – nobody is hurt 

or killed or there are no 
great economic or envi-
ronmental losses. How-
ever, there are many 
occupations carrying a 
high risk potential and 
in which mistakes made 
by employees can have 
catastrophic results: loss 
of life, environmental 
damage or negative fi-
nancial effects. To err is 
human. It is unfortunate 
that contrary to this say-
ing some people still 
live under the miscon-
ception that the oppo-
site is true. 

by Heli Koivu
In my country, there’ a saying from which people get comfort at the moment 
of personal failure – “don’t worry, even cruise liners sink!” 
I’ve never liked the phrase. If used, then how can you ever comfort the 
captain of the sunken liner?  

Justice & safety: the art of making mistakes
People sell washing machines 
– robots fly aeroplanes?

Just culture & honest 
mistakes – valuable data 
source?
I offer a couple of definitions for the 
term “Just Culture”:

“Atmosphere of trust in which people are 
encouraged (even rewarded) for provid-
ing essential safety-related information, 
but in which they are also clear about 
where the line must be drawn between 
acceptable and unacceptable behav-
iour” (James Reason 1997).

“A culture in which front line operators 
or others are not punished for actions, 
omissions or decisions taken by them 
that are commensurate with their ex-
perience and training, but where gross 
negligence, willful violations and de-
structive acts are not tolerated. This is 
important in aviation, because we know 
we can learn a lot from the so-called 
‘honest mistakes’.” (Just Culture Guid-
ance Material for Interfacing with the 
Judicial System, EUROCONTROL 2008).

Companies working according to just 
culture draw a distinct line between 
proper and improper behaviour. Em-
ployees working in commercial trans-
port must pass strict tests to ensure 
that they have certain characteristics, 
for example the ability to work under 
pressure, to suit the job. Only after 

sufficient and proper training are the 
chosen individuals ready to perform 
in their jobs. Even these trained and 
highly skilled professionals make mis-
takes in their work and at home. This 
is where the capability of an organisa-
tion to manage risks involving human 
factors comes in.

Does the organisation have the ele-
ments of a safety management system 
(SMS) not only documented but also in 
place and implemented in actual op-
erations? Is the atmosphere such that 
mistakes are not hidden but openly 
and systematically reported, analysed 
and used as an information source 
for learning, mitigating measures and 
safety improvements? Easy-to-use oc-
currence reporting systems together 
with effective data recording systems 
(such as aircraft FDM-data when re-
quired) enable the effective safety 
analysis, risk assessment which facili-
tate continuous improvement of safe 
operation. Continuous improvement 
and SMS need also enough resources 
to succeed. 

Employee competence consists of 
training, experience and attitude. The 
competence of an individual employ-
ee can sometimes be crucial barrier 
between an incident and an accident 
especially in the organisations with an 
underdeveloped safety culture and a 
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poorly implemented SMS. Safety cul-
ture is after all an important safety 
net ensuring safe operation in any 
complex and changing operational 
environment. Nowadays cost and 
time pressures are increasing. There 
is multiple redundancy in aircraft and 
ATC technical systems. Is there enough 
back up in human operation and are 
the organisations supporting it?  

The Media –
a friend or a foe?
I once gave an interview in which I 
highlighted the need of confi dential-
ity in occurrence reporting and the im-
portance of these reports as the base 
of maintaining and improving fl ight 
safety. The article was well written up 
by the reporter apart from the unfor-
tunate title which stated in huge bold 
letters “The hidden serious incidents in 
aviation”. 

Too often, the emotive response of the 
media and the general public to dra-
matic accidents with losses of life con-
centrates on a single employee and 
his or her actions instead of trying to 
build the big picture of real causal and 
contributing factors and the question 
why an accident occurred. One also 
sees articles about accidents where all 
the emphasis is placed on fi nding the 
guilty party in the case. The false logic 
in many occurrences is that punishing 
the employee that has made a mistake 
improves safety. It is also – incorrectly 
– thought, that by punishing someone 
for a honest mistake, future mishaps 
can be prevented and that it acts as a 
deterrent to other employees. It seems 
to be a soothing thought to assume 

that there is a concrete reason for the 
accident and thus one can control 
safety in an absolute manner. 

Unfortunately one can not simplify 
the concept of guilt. In some cases it 
might be applicable when the cause 
of the accident has been the gross 
negligence or intentional or unlawful 
conduct of an individual. Intentional 
violations are diffi  cult to anticipate, 
although a well-functioning safety 
culture reveals undesirable attitudes 
or behaviour before the situation be-
comes more severe. In a just culture – 
based working environment, the em-
ployees have the courage to defend 
their point of view on safety issues in 
a confl ict and also disagree with their 
superiors. Professionals in transport 
system normally intend to do their job 
well. In other words; who would want 
to be part in an accident?   

CRM in the aeroplane cockpit – the 
way they work as a team – is an ev-
eryday example of the importance of 
the spirit of trust. Within good safety 

culture, the crew works as a team, not 
as two or more individuals. A Captain 
and a Co-Pilot support each other and 
take responsibility for ensuring that 
fl ight management is achieved by real 
teamwork so that if one pilot is not at 
his/her usual peak performance, safe 
operation is not endangered. In a spirit 
of trust, positive feedback and advice 
or interventions to avoid mistakes are 
given and taken. On the contrary, the 
opposite atmosphere and/or too stiff  a 
hierarchy in the cockpit, on the bridge 
of the cruise liner, in the ATC tower or 
in another safety critical working envi-
ronment has too often been a causal 
or contributory factor to an accident 
or serious incident. Unwillingness to 
lose face or unwillingness to confront 
the more senior colleague can be sur-
prisingly common especially in the 
surprise of a real situation. At its worst 
the consequences have been fatal. 

Luckily, I also have lots of positive ex-
periences with media. Media has an 
important role in infl uencing both 
good and bad attitudes. Conscientious 
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journalists have often written good and 
educational articles about general avia-
tion, road traffic or boating accidents. 
In those articles they have highlighted 
safety issues as seat belts, life vests or 
dangers of drinking and driving. 

Hospitals have turned to aviation in 
order to seek ways to reduce their un-
acceptably high rate of mis-treatment 
cases. Reporting mistakes, openness 
and learning from mistakes rather than 
allocating blame, as well as protec-
tive mechanisms like check lists have 
been tried with good results. This has 
also been recognised in the media.  
Even though the importance of just 
culture and open occurrence report-
ing have been understood in aviation, 
old habits and thought processes die 
hard in some organisations, cultures 
and public opinion. In addition seafar-
ing is going through a great cultural 
change towards a more open way of 
learning from mistakes at the moment 
and needs occurrence data which right 
now is really scarce. The railways also 
have a lot of improvement to make in 
this area despite the fact that report-
ing on occurrences is mandated in 
railway regulations. The media could 
help bring about better operating cul-
tures by highlighting these important 
themes.

Supporting reporting cul-
ture within the 
organisations 
Safety costs, but accidents cost expo-
nentially more. There is no real price 
tag for human suffering. In addition ex-
pensive investment is destroyed in ac-
cidents. Many companies wouldn’t be 
able to cope with all the consequences 
of a major accident without bank-
ruptcy. Even though companies have 
sometimes continued in business after 
an accident, the loss of image has been 
enormous. 

But accidents can also happen to a so-
called ‘good’ airline, shipping or railway 
company. Sometimes it all goes wrong 
even though the operator is fully com-
pliant and has implemented SMS ef-
fectively. Still, there is no doubt that 
weakness in an SMS and poor safety 
culture often go hand in hand with a 
reduction in ‘safety performance’. 

I can not help wondering at the ex-
tent of denial in some companies; 
they would rather risk their fleets 
worth millions, almost like they’d be 
tossing a coin – to exaggerate just a 
little bit. Having evolved no safety 
culture or open communication, the 
management will surely not know 
what is actually going on and how 
their expensive equipment is being 
used. Sub-contracting or even chain-
sub-contracting, contract workers 
and short term employment bring 
their own challenges to the culture 
of reporting. Companies must make 
an extra effort to get short term or 
contractor employees report on lack 
of safety or even mistakes they have 
made themselves. In those compa-
nies where occurrence reporting has 
become an integral part of the work 
culture employees willingly and ac-
tively document their mishaps after 
a duty period when mishap occurred. 

Who is responsible 
for an accident?
How far does the responsibility extend 
when an accident takes place; where 
are the limits as to who is not respon-
sible – do we need to lay blame? Ul-
timately an error made – sometimes 
when fatigued – by a pilot, air traffic 
controller, ship´s captain or train driver 
may lead to an accident. Fatigue is one 
of the most difficult issues in occur-
rence reporting. For example, accord-
ing to regulations, it is forbidden to fly 
when fatigued. However, every pilot 

knows how high the threshold of de-
clining a flight mission due to fatigue 
is. Sleeping problems, children being 
ill and other temporary reasons for 
insufficient sleep can cause fatigue. 
Everyone must decide for themselves 
on a case to case basis, if they are fit to 
fly. On the other hand, organisations 
should put effort on ways to control 
especially cumulative fatigue.

If an employee reports having been 
flying or working while tired when it 
is not allowed in the first place, there 
is an obvious problem. Authorities 
sometimes get occurrence reports 
where the reporter suggests that fa-
tigue has been a partial reason for the 
incident. The regulators and the regu-
lated need to keep to ensure that duty 
time limitations allow safe operation 
and sufficient rest periods.

When reporting fatigue, as well as 
other of kinds reports that may criti-
cise the workings of their organisa-
tion, there is a danger that the or-
ganisation may consider the issue as 
contractural rather than safety. Here, 
careful attention must be given to 
finding out as objectively as possible 
whether a real safety issue exists. If, 
for instance, cumulative fatigue of 
poor training methods are consid-
ered to be a partial factor in an oc-
currence, but regulations have in 
principle been followed, then who is 
responsible? How far does the liability 
reach in the companies? 

Another interesting question from 
the point of view of a regulator is 
FDM data. The benefits for improving 
flight safety in operators are indisput-
able but pilots in some airlines are still 
suspicious about its use. Regulations 
define the principles of the use of the 
data, but this does not guarantee re-
sults and, whilst it takes time to build 
the confidence of people about such 

Justice & safety: the art of making mistakes
People sell washing machines – robots fly aeroplanes? (cont'd)
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programmes and their link 
to occurrence reporting, 
it takes only one case of 
abuse to lose it. This ap-
plies also to the results of 
accident investigations, 
where the only goal is to 
improve safety.

Businesses exist to turn a profi t.  
However, the profi t should not be 
made without considering the risks 
involved. When costs are cut there is 
the danger that an increase in risk will 
prejudice safety.  Businesses should 
aid the recognition of their risks with 
open internal dialogue to avoid the 
limits of safety limits being found via 
an accident. We also have to tolerate 
a degree of variation in personalities. 
It should also be accepted that an em-
ployee who criticises a company is not 
normally looking for trouble, rather he 
or she might have something impor-
tant to off er about company practices 
and safety.

Gathering evidence for 
the functioning SMS or 
for prosecution?
EU Regulation (996/2010) on the inves-
tigation and prevention of accidents 
and incidents in civil aviation defi nes 
accident investigation data protec-
tion principles at the European Union 
level. In Finland`s Safety Investigation 
Act (525/2011) Section 39 (Dissemina-
tion of confi dential information) and 
section 40 defi ne the protection both 
information and the persons involved 
with safety investigations. 

At the moment there is important on-
going work on proposal for a Regula-
tion of the European Parliament and of 
the Council on occurrence reporting 
in civil aviation. When ready, the new 
regulation will amend Regulation (EU) 
No 996/2010 and repeal Directive No 

2003/42/EC on occurrence reporting 
in civil aviation, Commission Regula-
tion (EC) No 1321/2007 (implement-
ing rules for the integration into a 
central repository of information on 
civil aviation occurrences exchanged) 
and Commission Regulation (EC) No 
1330/2007 (implementing rules for 
the occurrence data dissemination to 
interested parties). This work, when 
completed, will strengthen just cul-
ture principles and protection of the 
reporter and harmonise practices 
across all EASA – countries. In order to 
get good results, open dialogue about 
the proper use of data and just culture 
principles is essential. Also, adoption 
of just culture should be the same in 
diff erent countries and in future in dif-
ferent transport sectors. In addition to 
protection of the individual reporter, 
there must be adequate protection of 
report databases in companies. Com-
panies which have a well-functioning 
SMS and good reporting culture con-
tinuous gather a lot of safety data. 
Sometimes, after an accident has 
happened, the causal factors might 
have already been visible in the data. 
They might just be un-noticed or the 
intended mitigation hasn’t delivered. 
Who is able to judge whether compa-
ny should have seen the accident com-
ing through a SMS? More and more 
national civil aviation authorities are 
beginning to conduct their oversight 
using a risk-based approach. They are 

the ones who are continuous es-
timating companies’ willingness 
and capability to manage their 
safety risks.

In Finland the principles of the 
European Regulations and Direc-

tives and of ICAO Annex 13 are 
implemented in Safety Investiga-

tion Act (525/2011) and Aviation Act 
(1194/2009). Just culture – principles 
and protection of reporters are men-
tioned, for example, in the Aviation 
Act, Section 134, Use of occurrence 
information:

“The authority must not take legal ac-
tion based on an unplanned or involun-
tary infringement, of which the author-
ity becomes aware only because a report 
is submitted in order to comply with the 
provisions of section 131, unless the 
matter involves non-compliance with 
obligations which can be considered as 
gross negligence, or involves acts pun-
ishable under the Penal Code. Operators 
shall not discriminate against employ-
ees who make reports concerning inci-
dents of which they may be aware.”  

Similar text is currently being pro-
posed for an amendment to the Finn-
ish Railway Act. 

The aviation authorities in Finland are 
taking just culture principles and the 
protection of safety information very 
seriously. This is not proving easy – too 
often the truth lies in a grey area and 
sometimes international co-operation 
is also necessary. But even if it is some-
times diffi  cult the work must be done 
in Finland, in Europe and also globally. 
Only with open safety culture includ-
ing just culture-based occurrence 
reporting and eff ective accident in-
vestigation has the aviation industry 
achieved such good results and made 
aviation the safest way to travel. So we 
can at least say that the whole aviation 
community is guilty of that. 
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One of Europe’s rare criminal prosecutions 
of controllers who were working an aircraft 
which became the subject of a fatal accident 
occurred in Italy in 2004. Many who are far from 
the State of Occurrence of this accident and 
the controversy surrounding the subsequent 
prosecution will be aware of it.

tHE 2004 cAgliAri AccidEnt 
AND AFTERWARDS

The successful prosecution has been seen in 
Italy and elsewhere as a classic example of 
how diffi  cult it can be in some countries for 
a ‘just culture’ to survive the need to balance 
safety improvement with the wider need of 
the judicial system to deliver an equitable 
interpretation of the law. 

In this issue of Hindsight, we have fi rst a 
summary of the circumstances which led to the 
accident and the fi ndings and conclusions of 
the independent investigation into it carried 
out in accordance with the principles of Annex 
13 by the agency responsible, the ANSV 
(Agenzia Nazionale per la Sicurezza del Volo). 
This is followed by a summary of the criminal 
prosecution of two military air traffi  c controllers 
which followed and by two commentaries on 
these prosecutions from an air traffi  c control 
perspective.  
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During the evening of 23 February 
2004, a Cessna 550 Citation being op-
erated out of Milan by Vienna-based 
air taxi company City-jet Luftfahrtge-
sellschaft and fl own by a crew of two 
Austrian pilots was chartered at short 
notice for a medical mission. A do-
nor heart for transplant had become 
available in Rome and a suitable re-
cipient was initially located in Cata-
nia. During departure from Milan, the 
Catania patient became unavailable 
and the fl ight positioned instead to 
Cagliari Elmas. There, a three-man 
medical team was boarded and fl own 
to Rome Ciampino in the early hours 
of the following day, where the air-
craft landed at 0051Z. On arrival, the 
aircraft and crew were to await the re-
turn of medical team with the donor 
heart.  

With the medical team and their 
‘cargo’ on board, the fl ight departed 
Ciampino at 0400Z. The fl ight pro-
ceeded uneventfully in good weather 
conditions and shortly after the air-
craft had been cleared to descend 
to FL 090, it was transferred to Ca-
gliari APP, which passed the destina-
tion weather and runway in use – 32. 
Shortly afterwards, the aircraft was 
advised that the ILS-PAPA procedure 
for runway 32 should be expected. 
This procedure begins at the CAR VOR 
at 5000 feet and involves fl ying the 

by Captain Ed Pooley
This account summarises the fi ndings, conclusions and safety 
recommendation of the ANSV Investigation carried out under ICAO Annex 13 
principles with the sole objective of preventing accidents and incidents and 
specifi cally excluding any assessment of guilt and responsibility. It is based 
on the Final Report of the Agency which was published on 1 July 2009. This 
was not made available in English translation but a copy of the full report in 
Italian, an unoffi  cial and partial translation into English and a longer English 
language summary than provided here may be found on SKYbrary1

the accident investigation 

256 radial until a right turn is made 
onto the ILS LOC. The chart used on 
the following page shows the MSA 
for the sector in which the aircraft 
fl ew was 5700 feet QNH and of course 
why the procedure required inbound 
aircraft to fi rst fl y to the VOR. When 
acknowledging this clearance, the air-
craft commander who made all radio 
communications during the accident 
fl ight, advised that should the airport 
be acquired visually, then a visual ap-
proach would be requested.

Shortly afterwards, having just va-
cated FL 100 for the cleared altitude 
of 5000 feet QNH  with 28 nm still to 
run on track to the CAR VOR from the 
north east over the sea, the aircraft 
commander called fi eld in sight. After 
verifying that the aircraft would main-
tain own separation from obstacles, 
Cagliari APP approved the request. 
The aircraft began turn to the right 
and began to track towards a 4nm 
fi nal for runway 32 which was contin-
ued until the subsequent impact with 
terrain. Shortly after this, Cagliari APP 
called Rome ACC to check the posi-
tion of the aircraft (because there was 
no corresponding return on their ra-
dar display) and having been advised 
that it was leaving FL 072 about 22nm 
from Cagliari, transferred the aircraft 
to (Cagliari) Elmas TWR with the pro-
viso that descent should not continue 

below 2500 feet QNH until approved 
by TWR.

The aircraft checked in with TWR at 
0448Z and were instructed to call 
on short fi nal. In acknowledging this 
instruction, the aircraft commander 
reported their position as 23nm from 
the Cagliari passing an altitude of 
4800 feet. Collision with terrain on 
track in the Sette Fratelli mountains 
occurred close to the 3333 feet high 
summit of Mount Bacumalu in “dark 
night” VMC just over a minute later. 
The aircraft was destroyed by the im-
pact and a fuel-fed fi re which followed 
and all six occupants were killed.

The track fl own following the approval 
of a visual approach is shown in red on 
the topographical chart on page 73, 
where the point of impact is marked 
with a black arrow. The track towards 
the CAR VOR from the north east via 

Captain Ed Pooley is an experienced airline 
pilot who for many years also held the post of Head of 
Safety for a large short haul airline operation.
He now works with a wide range of clients as a
Consultant and also acts as Chief Validation Adviser
for SKYbrary.

1- http://www.skybrary.aero/index.php/C550,
_vicinity_Cagliari_Sardinia_Italy,_2004_(CFIT_HF) 
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LEDRO, from where the ILS procedure 
would have commenced, can be seen 
as a thin blue line

The Investigation established that 
the handling pilot for the flight had 
been the First Officer who had been 
occupying the left hand seat as part 
of supervised line training to prepare 

for promotion to Captain. The aircraft 
commander occupying the right hand 
seat was also the Director of Flight Op-
erations and Chief Training Pilot for the 
aircraft operator. It was also found that 
an additional recently-qualified pilot 
of Italian nationality had travelled on 
the three flights. Since this person ap-
peared to have been on duty, he was 

assumed to be part of the flight crew, 
although there was no evidence that 
he played any role in the operation of 
the aircraft on the accident flight.

There was no evidence of any relevant 
unserviceability in respect of the air-
craft or ground equipment. It was 
noted that the approach control ser-
vice for the Cagliari CTR is provided by 
the Italian Air Force from the military 
airbase at Decimomannu, located 8.5 
nm north west of Cagliari airport and 
equipped with both Primary and Sec-
ondary radar feeds, the former with a 4 
second refresh rate. 

It was noted that the aircraft had not 
been fitted with crash protected flight 
recorders (FDR/CVR) or a GPWS and 
since the maximum authorised weight 
of the aircraft did not exceed 5700kg, 
such equipment was not required. It 
also considered that “the crew was 
not particularly familiar with the area 
around the destination airport” and 
concluded that the short notice of the 
requirement to undertake the flights 
concerned when a duty the following 
day had been expected would have 
meant that despite the applicable flight 
time provisions being met, “the crew 
(would not have had) an adequate pe-
riod of rest…..before starting flight ac-
tivity at night”. 

It was confirmed that prevailing ICAO 
provisions for the provision of Air Traffic 
Services were unambiguous in making 
the safety of aircraft from impact with 
terrain or obstacles the complete re-

invEStigAtion
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tHE 2004 cAgliAri AccidEnt 
And AftErWArdS (cont'd)
the accident investigation
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sponsibility of the aircraft commander 
unless radar control service was being 
provided. When compared to State re-
quirements for night visual approaches, 
the Investigation concluded that “AIP 
Italy in force at the time of the accident 
would….appear to contain additional 
conditions (for such approaches) com-
pared to the international provisions of 
ICAO Doc 4444”. 

It found that the documentation extant 
at the time covering the circumstances 
under which visual approaches could 
be conducted was contrary to ICAO 
provisions, not all available in English 
language in the Italian AIP and ENAV 
requirements often required reference 
to documents in Italian which were “dif-
ficult to obtain” and were open to mis-
interpretation.

Whilst the ANSV Investigation was 
in progress, the parallel Judicial In-
vestigation decided to organize a 
flight in an aircraft of the same type 
as that involved in similar flight con-
ditions in order to determine the 
in flight visibility in relation to the 
claim by the aircraft commander to 
have visually acquired the airport at 
the point he did and to determine 
any relevant limitations to the ra-
dar cover feeding the displays at 
Cagliari APP. An ANSV Observer 
travelled on this flight and the Final 
Report of their Investigation notes 
that it was found that:

n visual acquisition of the airport 
was not possible as claimed when 
receiving approval for the visual 
approach.

n the lack of any ground lights 
in the area of the Sette Fratelli 
mountains would have preclud-
ed the possibility of achieving 
effective visual separation from 
the terrain because as a result 
the area would have appeared 
as a uniform “flat black colour”.

n The Cagliari APP radar display 
would not have provided conti-
nuity of radar returns from the 
aircraft.

The cause of the accident was stat-
ed as “the conduct of the flight to a 
significantly lower altitude than the 
prevailing MSA which was insuffi-
cient to maintain separation from 
terrain during a visual approach at 
night in the absence of adequate 
visual references”. Seven contribu-
tory factors were identified, five 
of which concerned the actions of 
the pilots, one the absence of con-
touring on the proprietary charts 
provided for the flight crew and 
one the absence of a TAWS on the 
aircraft.

Seven Safety Recommendations 
were made, two to ENAV and one 
to ENAC on 14 July 2004 and four 
more in the Final Report, variously 
addressed to ENAC, ENAV, the Ital-
ian Air Force, the Civil ANSP and 
EASA. One of these was a restate-
ment of the earlier one to ENAC 
concerning TAWS which had not 
been actioned at the time of pub-
lication. 
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by Carmelo Starrantino and Marcello Finocchiaro, EUROCONTROL           
The fact that two Italian Air Force air traffi  c controllers were convicted of 
negligence and failing to exercise a suffi  cient duty of care during the course 
of providing air traffi  c service has become quite widely known. However, 
how this came about is less well understood. What do we know about the 
court judgments? How could the Italian legal system reach the conclusions 
that it did?

This article tries to explain (but not ex-
cuse) the rationale that led to the con-
troversial fi ndings/outcomes. It refl ects 
the reality under the current Italian 
legal system and provides a classic ex-

tHE 2004 cAgliAri AccidEnt And AftErWArdS (cont'd)

ample of how diffi  cult it can be to sus-
tain a ‘Just Culture’ which will support 
risk management in a safety-conscious 
industry that is also compatible with 
the wider pubic interest in the proper 
administration of justice. 

The two military controllers who had 
been on duty at Decimomannu and 
who provided Cagliari APP service to 
civil traffi  c were both charged with 
multiple manslaughter and air disaster 
for contributing to the death of all 6 
occupants of the accident aircraft. The 
Italian legal process requires that a case 
of this sort is determined initially in the 
local criminal court but this judgment 
may then be referred to an Appeal 
Court and the determination of the Ap-
peal Court may then be referred to the 
Supreme Court. This is what happened 
in this vase  

The trial before the court 
of fi rst instance
On 17 March 2008, the Criminal Court 
of Cagliari sentenced them to two 
years’ imprisonment suspended and to 
pay, jointly, an interim compensation 
amount of € 75,000 for civil liability and 
court costs. 

Pilot error was accepted by the Pros-
ecutor and the Court Judge as the im-
mediate cause of the accident. They 

concluded that because the pilots had 
not appreciated the topography of the 
area surrounding Cagliari, they had er-
roneously considered it devoid of fi xed 
obstacles. 

In addition, the Court also found that 
the controllers, through their negligent 
conduct, had made a substantial con-
tribution to the event.  Thus the Judge 
upheld the Prosecutors argument that 
there were suffi  cient grounds for fi nd-
ing that there had been concurrent 
negligent action involving both the pi-
lots and the controllers.
 
This negligence was qualifi ed as gen-
eral and specifi c: 

n General in terms of the infringe-
ment of standard expectations in 
terms of diligence, skillfulness and 
prudence 

n Specifi c in respect of breaches of 
operational rules, in this case in-
volving those concerning visual 
approaches, the lack of separation 
from obstacles and misleading in-
structions relating to descent.

The Court concluded that the control-
lers had violated the rules concerning 
visual approaches, disagreeing with 
what was affi  rmed by the Public Pros-
ecutor’s experts who had considered 
that the behavior of the controllers 

Carmelo 
Starrantino is an 
Italian lawyer, specialised in 

criminal and civil law. He has attended a Post 
Graduate Master's as "Maritime, Air and Transport 
Lawyer", at the University of Messina.  He currently 
works as National Expert in EUROCONTROL NMD 
Safety Unit, carrying out his activity on the analysis 
of Just Culture issues.  He is co-author of the 
article "The Uberlingen case: legal scenarios after 
Barcelona Court of Appeal Judgement", in The 
Controller, January 2013.    

Marcello 
Finocchiaro  is an 
Italian lawyer, specialised in 
Administrative and Transport 
Law. He has obtained a PhD in 
Maritime and Transport Law. He 
is currently working as National 

Expert in EUROCONTROL – NMD Safety Unit, focused 
on Just Culture matter. With reference to a similar 
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Case. Legal Scenarios after Barcelona Court of 
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the judicial aftermath
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complied fully with the provisions of 
ICAO Annex 11 Rules of the Air, ICAO 
Doc.4444 PANS-ATM and other applica-
ble technical rules and air traffic regula-
tions in force.

The divergence of opinion between the 
subject matter experts and the Judge 
was based on the application of specific 
Italian rules introduced in 1991 by the 
DGAC (Civil Aviation General Direction). 
These rules, only applicable in Italy, 
were enacted through domestic direc-
tives No. 41/8879 and 41/8880.1

For years the existence of these rules 
was unknown to many pilots and con-
trollers and it wasn’t until 1996 that 
they first appeared in the Italian AIP. 
Their application in respect of the con-
trollers was a very controversial aspect 
of the First Instance Judgement. On 
the one hand, the Public Prosecutor’s 
Experts affirmed that their insertion in 
the AIP only made them binding on 
pilots.  The Judge on the other hand, 
was of the opinion that in order for this 
rule to be applied only to the pilots, it 
had to relate to a “potestative right” on 
their part that put them in the position 
of being able to determine their appli-
cability. Instead, however, he decided 
that as the controllers had the power 
to approve or refuse a visual approach 
to IFR traffic, they too were ‘receivers’ of 
the AIP rules.

According to the experts, the relation-
ship between pilots and controllers, 
with reference to the compliance with 
technical rules, is founded on a so-
called “fidefaciente” statement of the 
pilot, who is responsible for the con-
sequences that follow from what he 
states.  This view leaves it to the Regula-

tor determine the validity of statements 
made by pilots rather than the ANSP, be-
cause the latter has neither the tools to 
verify their correctness nor any power of 
sanction. 

ATC’s  ‘Position of Guarantee’ 
With reference to the crucial issue of the 
duty to provide separation from obsta-
cles, the Judge affirmed that, because of 
the prevailing topography in the area of 
the accident, the controllers had to be 
more prudent and strictly comply with 
what was stated in the additional AIP 
Italy rules. The Judge also ruled that the 
controllers had to verify the ability of 
the pilots to address the challenges as-
sociated with a night visual approach in 
the presence of relevant terrain and the 
possibility of impact during such an ap-
proach. Furthermore, controllers were 
responsible for checking that the pilot 
was adequately trained, equipped and 
informed as, in the opinion of the Court, 
controllers had a “position of guaran-
tee” in respect of the pilot/crew, which 
involved being proactive in preventing 
possible aircraft impact with the terrain.

The Court also took into account the 
nationality of the pilot in command 
and the Judge took the view that it was 
easy for the controllers to deduce that 
he was not aware of the surrounding 
obstacles. Moreover, according to the 
Public Prosecutor, the Cagliari APP con-
troller had a specific duty to intervene 
if an aircraft appeared to be exposed to 
a dangerous situation, even though its 
pilot had placed himself in the situation 
due to his own intent or negligence.  

In this case the controller knew that the 
Citation was heading to Cagliari and 
might overfly the high terrain of the 

Sette Fratelli. It was considered that 
this view was supported by analysis 
of the telephone conversations which 
had taken place between Elmas TWR 
and Cagliari APP and also by the few 
traces from the APP radar display 
which showed that the aircraft was 
in the area of the Sette Fratelli moun-
tains2. In the opinion of the judge this 
was a very significant matter which  
strongly affected the position in law of 
the two controllers.

According to the Judge, if an interven-
tion of the controller is appropriate 
in order to advise a pilot of the risk of 
entering prohibited airspace, then the 
same importance and necessity must 
be accepted in similar situations such 
as this accident scenario. That is the 
controller has a duty to alert a pilot to a 
potentially unknown (to the pilot) risk. 

A further element of negligence not-
ed by the judge was the instruction 
given by the Cagliari APP controllers 
to the crew to “…continue not below 
2500 feet, further descent with Elmas 
Tower…". The Minimum Safe Altitude 
(MSA) in the Sette Fratelli area was 
5700ft and in the view of the Court 
the instruction may have misled the 
pilots into believing that it was safe 
to descend to 2500ft in an area where 
the height of the surrounding moun-
tains was over 3000 ft.  In addition, in 
the opinion of the Judge, the descent 
instruction might have led the pilots 
to think that the 5700ft MSA was not 
related to the topography of the area 
but to the needs of air traffic manage-
ment and the prevention of aircraft 
crossing the protected departure and 
arrival routes of other airports in the 
vicinity.

1- In effect these directives represented an additional requirement to the provisions of ICAO PANS ATM applicable to pilots of all aircraft undertaking the carriage of pas-
sengers or goods for the purposes of Public Transport. The first one (41/8879) specifically prohibited the use of visual approaches at night for general aviation traffic but 
not for the commercial air transport, category of which the accident flight was an example. The second one (41/8880) then set six pre-conditions to be satisfied by flights 
permitted to make a night visual approach as follows including that an alternative instrument approach procedure should be unavailable.

2- One of them admitted to have noticed on the Monti Codi radar monitor that the Citation was en route towards Cagliari crossing the “Sette Fratelli” zone. The controller 
assessed that the contact was ‘weak’ and not usable for the provision of radar assistance – which in any case was unnecessary for the ongoing (visual approach) proce-
dure.  However, when it was clear that the accident had occurred and it was necessary to locate the wreckage, he was able to use the information to inform the search 
and rescue activities.
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So, according to this Court, there had 
been a violation of the controllers’ du-
ties of prudence, diligence and skilful-
ness.  Furthermore, because they had 
failed to provide a timely alert to the 
pilot after a misleading descent instruc-
tion, they had acted in a grossly negli-
gent manner. 

The court of appeal

On 18 March 2010, the Cagliari Court 
of Appeal essentially upheld the judg-
ment of the Lower Court, whilst also 
finding further evidence of negligence.

The Appeal Judges affirmed that the 
controllers were aware of the ‘danger-
ous’ position of the accident aircraft 
thanks to the information they had 
received from Rome ACC, which had 
controlled the first part of the flight. 
They then did not provide essential 
information on the topography of the 
terrain, thus violating one of the duties 
set down in the Italian DGAC Directive 
No. 41/8880.

The Appeal Judges surmised that the 
controllers’ failure to provide useful in-
formation for a safe and efficient con-
duct of the flight was also a violation 
of ICAO Annex 11 paragraph 2.2 (d).  
They also found that the defendants 
had violated the technical rules of air 
traffic control because the manner of 
the transfer of control prior to landing 
had infringed the Italian Air Force “Or-
dine di Servizio” No. 102, which stated 
that the transfer of responsibility from 
APP to TWR in the case of an aircraft 
approaching to land must take place 
when the aircraft was in the proximity 
of the airport. In this case, the transfer 
of the control took place when the air-
craft was 26 nm from the runway.

According to the Judges, the transfer of 
control to Elmas TWR should have tak-
en place when the aircraft was between 
5 and 10 nm on final approach.  They 

cited the instance when during the 
night of 23 February (the day before the 
accident) the same aircraft had landed 
at Cagliari Elmas to pick up the medical 
team involved in the heart transplan-
tation, had been cleared for a visual 
approach procedure only when it was 
10 nm away from the airport, notwith-
standing that on this occasion it came 
from the North and so was overflying 
an area without obstacles. Further-
more, before the transfer to Elmas TWR, 
the APP controllers had informed the 
pilot about its position, (as seen on ra-
dar), about 7 miles far from the runway. 
This contrasted with the accident flight 
only a few hours later when no such po-
sition information was provided.

The supreme court 
of cassation 

The judicial proceedings came to an 
end with the decision of the Supreme 
Court of Cassation, which delivered its 
judgment on 10 December 2010 and 
upheld the previous two judgments.   

Unlike the previous judgements, the 
verdict of the Supreme Court did 
not mention the DGAC Directive No. 
41/8880, but focused instead on estab-
lishing the nature of the ATC role with 
reference to the separation between 
the aircraft and terrain or obstacles. 
The Judges affirmed that controllers 
have a ‘policing’ function, whereby they 
are managers and administrators of pi-
lots, on whom they impose discipline, 
through clearances, which are admin-
istrative instructions, in order to ensure 
the safe, orderly and expeditious flow 
of air traffic. 

‘The Position of Guarantor’ 
in the protection of ‘Goods’
In the opinion of the Court, regardless 
of any technical ATC rules, the duty of  
controllers to separate the aircraft from 
terrain and obstacles and the duty to 
do everything possible to ensure a safe 

flight, is based on their ‘guarantee posi-
tion’ towards aircraft occupants.

According to Italian statute law, there 
are some very important ‘goods’ or in-
terests (in this case human life) which, 
by their nature, require an enhanced 
protection without which they could 
not continue to exist.  The principle 
applies to situations where the legal 
system – given the incapacity of the 
owners of the ‘goods’ to ensure com-
plete protection – deems it necessary 
to determine a threshold of advanced 
protection, establishing a ‘guarantee 
position’ in the hands of third parties 
who, through proactive behaviours, 
can support the enhance protection of 
these fundamental ‘goods’.

Given the existence of this principle, 
the Court considered that the control-
lers – within their competences aimed 
mainly at managing the regular flow 
of air traffic departing, landing and en 
route – must act proactively to try to 
eliminate or at least reduce the risk of 
an aircraft accident once they notice 
that an aircraft is in a ‘dangerous’ posi-
tion.

Pursuant to Article 40 (par.2) of the Ital-
ian Criminal Code which states: “Not to 
prevent an event that is a legal obliga-
tion to prevent is equivalent to causing 
it”, it was considered that it was irrele-
vant that ICAO Annex 11 paragraph 2.2 
does not include prevention of collision 
of obstacles as a function of air traf-
fic control in the circumstances which 
prevailed in the accident.  The judges 
reasoned that the controller, as well 
as the pilot, has to be considered as a 
‘guarantor’ in order to ensure the safety 
of navigation and in general in order to 
avoid aviation disasters.

The determination of Negligence
The Supreme Court also addressed 
some of the specific ‘negligence’ as-
pects related to the case. The Judges 

ProSEcUtiontHE 2004 cAgliAri AccidEnt And AftErWArdS (cont'd)
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took the view that the controllers’ 
conduct was negligent, incompetent 
and careless because they did not 
promptly appreciate the abnormality 
and danger of the pilot’s route and 
underestimated the existence of con-
ditions which could be thought of as 
non-standard and improper for the 
safe conduct of aircraft navigation. 
They considered that the element 
which characterized the specific cul-
pability of the controllers concerned a 
violation of the provisions of ICAO Doc 
4444, PANS ATM, paragraph 4.3.2.1.1 
where it is stated that “the control of 
an arriving aircraft shall be transferred 
from the unit providing approach 
control service to the unit provid-
ing aerodrome control service when 
the aircraft: a) is in the vicinity of the 
aerodrome…”. So, in the opinion of the 
Supreme Court, the visual approach 
clearance has to be provided only 
when the aircraft is in the proximity of 
the aerodrome. 3

ATC Authority and ‘Clearance’
Another important aspect examined 
in the Supreme Court’s judgment con-
cerned the nature of a ‘clearance’.  The 
Court tried to associate the ATC ‘clear-
ance’ for a night visual approach with-
in the normal ‘administrative’ qualifica-
tion system existing in Italy.  According 
to this principle, the power to grant a 
permission (to proceed) presupposes 
that the person who issues the per-
mission must verify that the necessary 
(safety) conditions are in place. In the 
absence of such conditions, the per-
son should not issue the ‘clearance’. A 
statement from a pilot confirming the 
existence of all the necessary condi-
tions should not be the basis for issu-
ing of a clearance which is dependent 
upon them being satisfied because a 
pilot’s perspective might not always 

be sufficient to meet every legal re-
quirement. 
   
In terms of this general principle, the 
issuing of a clearance by a controller 
must therefore always be preceded by 
a check carried out by the same person 
and this is demonstrated by the fact 
that a such a check is also necessary 
in case of "silence/assent“ or “fidefaci-
ente statement” when, by the deadline 
for its release, the competent author-
ity can always require the receiver (the 
pilot) to clarify or to produce addition-
al documents, and in their absence 
the releasing body (controller) should 
deny the clearance request. 

On the contrary, the lawyers acting 
for the controllers argued that it is not 
practicable to place the current air traf-
fic controller clearance responsibilities 
within the standard ‘administrative’ 
framework. The authorisation implicit 
in a clearance should not be consid-
ered as an ‘administrative’ act that can 
only produce effects if the recipient is 
willing to comply.  Rather, they argued 
that an ATC ‘clearance’ doesn’t have 
any coercive power to impose specific 
behaviour on the recipient.  The pilot 
in command is in reality not bound to 
unthinkingly comply with a clearance 
but is able to deviate from it in the in-
terests of safety.  So therefore a ‘clear-
ance’ cannot be considered as an ‘ad-
ministrative’ act but as an instruction 
in the wider sense.

The Supreme Court also dealt with a 
matter not covered by ICAO concern-
ing the presumed duty of the control-
ler to issue clearances not only for the 
requirements of safety, but also in re-
sponse to pilot requests to expedite 
traffic (e.g. for short-cuts, direct rout-
ings) and flight efficiency (fuel, time) 

reasons. Notwithstanding that ICAO 
Annex 11 paragraph 2.2 obliges ATC 
to maintain a safe, orderly and ex-
peditious air traffic flow, the Court 
stressed that when ATC provides 
a clearance it should not be influ-
enced by any requests from a pilot 
to reduce the duration of the flight 
or the fuel consumption because 
these are private economic interests 
of aircraft operator. The decision- 
making process of the controller 
must be guided by and prioritise the 
primary requirement to preserve 
flight safety. 

The Court opined that since a clear-
ance does not have mandatory sta-
tus in all circumstances, it can and 
should be followed only if it is safe 
to do so.  The objective of a clear-
ance can be evaluated only in as-
sociation with safety considerations 
and never autonomously. On that 
basis, the Judges concluded that 
controllers must comply with their 
professional duty concerning the 
obligation to ensure both the regu-
lar flow of air traffic and the safe op-
eration of aircraft.  

Conclusion

In Italy at least, there is a need for 
the judiciary and aviation profes-
sionals to be more aware of each 
others perspectives on criminal 
prosecution and operational issues 
connected with ATM. This case ex-
emplifies how international aviation 
provisions are subject to the inter-
pretation of Judges, given that the 
administration of justice is a prerog-
ative of each State acting alone. It 
is nowadays widely acknowledged 
that an improved dialogue and a 
mutual understanding between the 
Judiciary and specialist profession-
als is the only way to make progress 
and move forward in terms of Just 
Culture development. 

3- After the Court of Appeal judgement the Italian Air Force suspended the visual approach procedure at 
domestic airports and ENAV did the same after the Supreme Court judgement. Nowadays, the Air Force permits 
the visual approach procedure only for military aircraft. On the civil side, ENAC has drafted a new procedure but 
so far it is not in effect.

ProSEcUtion
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At all stages in the legal process – trial, 
intermediate appellate and last re-
sort – the various Courts recognised 
the primary responsibility of the fl ight 
crew, including their statement that 
they had visual contact with the air-
port from a position and in environ-
mental conditions which, as it was 
demonstrated, did not allow for it. 
Nevertheless, they also unanimously 
blamed the two controllers for having 
contributed to the accident.

Conviction was based on two main 
lines of reasoning, respectively ad-
dressing specifi c and generic guilt. 

On the one hand, the magistrates 
performed their own analysis of the 
operational rules and procedures the 
controllers were supposed to apply 
and, contrary to the opinion of expert 
witnesses who included a pilot and a 
controller, came to the conclusion that 
there had been signifi cant error and 

negligence.

On the other hand, they assigned 
to air traffi  c control the role of 

policing air navigation. This 
may not be an easy con-

by Alberto Iovino
In my opinion, the controllers acted correctly. But my opinion is not the point here. 
The point here is what happened in Court afterwards.

Air cops and mountain tops                                                                                                             
tHE 2004 cAgliAri AccidEnt And AftErWArdS (cont'd)

cept to understand, and it may be even 
harder for people familiar with diff er-
ent legal cultures. In simple terms it 
means that, besides and beyond spe-
cifi c duties and procedures, controllers 
are deemed to hold a general respon-
sibility to guarantee the safety of those 
who fl y.

The fi rst line of reasoning is obviously 
diffi  cult for someone who is familiar 
with aeronautical matters to agree 
with. Whilst our job, as any other hu-
man activity, is not one hundred per-
cent free of ‘grey areas’, none of us 
would doubt that the objectives of the 
air traffi  c control service as prescribed 
in Annex 11 do not include preven-
tion of collision with terrain, or that a 
professional judgment is required to 
determine whether a radar is fi t for op-
erational use and that if it is not, whilst 
intermittent information would might 
aid search and rescue, it could not be 
employed in service provision. You 
read the meaning which was attribut-
ed by the Courts to words and actions 
and you know that it is unreal and that 
no pilot would understand it that way 
either – OK, never say never, but you 
can see that mental processes applied 
to words and actions came from a dif-
ferent world, when the world in which 
the accident occurred should be taken 
properly into account.

Still, and even though culture is al-
ways a factor, this appears in the fi rst 
place as an individual issue. By that 
I mean that a diff erent judge might 
have followed a diff erent approach 
and may have taken more notice of 

testimony, because, although subject 
matter experts know less about law 
than judges, they are far better able 
to understand and explain what hap-
pened in its proper context. In a dif-
ferent cultural environment, many 
more judges might have been of that 
diff erent opinion but nevertheless, in 
the one we currently have, it can still 
be a one-to-one match in court and it 
is up to the defence lawyers to play it 
at their best.

The second way of reasoning, even 
though individuals are always a 
factor, is broadly cultural and one 
against which there is in the end 
no other real defence but a cultural 
change, possibly induced by legisla-
tive action. In a scenario as intrinsi-
cally permeated with hindsight as 
that of criminal justice, if you are 
held responsible as the last line 
of defence when something goes 
wrong, it is automatically your fault 
just because it did and all that is left 
to discuss is the extent to which you 
are responsible and whether you act-
ed with intent or otherwise. 

there had been signifi cant error and 
negligence.

On the other hand, they assigned 
to air traffi  c control the role of 

policing air navigation. This 

              
Alberto Iovino 
is currently head of ATS Operational Procedures 
Unit of ENAV Italy. Formerly an airline employee
for 8 years, he became an ATCO in 1997,
working as tower, approach and area controller.

rEflEctionS
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This is the picture we are looking at. In 
my opinion, the arguments and conclu-
sions of the Courts are all in all wrong. 
But my opinion is not the point here. 
The point here is that the Court evalu-
ated facts from another perspective.

Since the final verdict in this case was 
handed down, action has been taken 
with the aim of modifying both the 
national technical regulations which 
adopt the ICAO Annexes, and the Air 
Navigation Code. Taking part in these 
activities, I was more than once faced 
with the view that the risk of prosecu-
tion was in the end just a professional 
risk. Controllers, it was said, are well 
paid to perform challenging tasks and 
should accept the possibility of unwant-

ed consequences for them arising from 
their actions, thus accepting equality 
before the law. Arguments against that 
thinking are often perceived as a quest 
for licence to kill. I tend to see it a differ-
ent way.

Controllers are hired through selective 
processes. They are then subject to ex-
tensive ab initio and recurrent training 
on the operational rules and proce-
dures which they are required to strict-
ly comply with. Such rules and proce-
dures have been developed worldwide 
over decades and are continuously 
revised and refined through the mu-

tual sharing of ideas and experiences, 
often proactively, sometimes following 
accidents and their casualties. Air navi-
gation is a complex system where roles 
are defined and duties detailed and it 
is in the unquestionable public interest 
that such roles and duties are adhered 
to. And it works.

When a controller sits at his working 
position, he must be confident that 
what he is asked to do is what he was 
taught. Where criminal verdicts say this 
is not (entirely) true, there is a problem 
for the system, even before than for 
individuals. Other duties are added, 
to perform which no standard proce-
dures are made available, so that each 
controller is eventually required to con-

tinuously assess what his responsibili-
ties are and how he should fulfil them. 
I believe this constitutes a serious safety 
issue, whose public relevance goes far 
beyond the otherwise legitimate con-
cern of single controllers about poten-
tial judicial outcomes. Neither should 
the solution be to use the verdicts of 
the Criminal Courts as a reference for 
developing operational procedures, 
since this would put each country out 
of the global aeronautical community 
and the common standards and prac-
tice which such verdicts often widely 
contradict and ultimately, bring that 
community to an end.

rEflEctionS

The law is the law and nobody should 
think that one can be dispensed with 
it by simply following technical pro-
fessional rules. Nevertheless, there is 
a general interest in the integrity of 
all complex and highly specialised 
systems like air navigation, which 
has to be recognised and pursued 
through the law, rather than against 
it. Evolving a shared awareness of 
this necessity is a step that many ad-
vanced societies still seem unwisely 
hesitant to take.

This is a sad story. Six people died, 
people with families and children, 
a well known cardiac surgeon and 
a promising junior in that field. In-
cidentally, the heart was recovered, 

unusable, among the debris spread 
over an area of almost seventy thou-
sand square meters; the patient, a 52 
year old man, had to wait a few more 
weeks for the availability of another 
one. Though this transplant was ini-
tially successful, he did not make it. 
Sad stories are part of life and it is no 
use saying anything about the pain 
of those who suffer them. Whilst 
other sad stories are bound to be 
told, we must try however we can to 
ensure that the very same sad story 
does not have to be told again, to 
make the telling a little, just a little, 
less sad. 
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The Judges, after an analysis of the facts 
presented, found that the conduct of 
the controllers acting as agents for the 
provision of air safety amounted to im-
prudence, negligence, malpractice, non-
compliance with the rules on common 
experience and those regulating specific 
matters.

The Court sentenced the controllers to 
two years imprisonment and also found 
them liable for damages and compen-
sation, although these were paid by the 
ANSP, the Italian Air Force, as their em-
ployer.

The ATS given by Cagliari APP had been a 
non-radar approach control service (pro-
cedural approach control). At the time of 
the accident the personnel on duty were 
one radar controller, responsible for the 
radar room, one non-radar approach con-
troller and one air traffic control assistant.

by Marcello Scala
The judgement in the criminal trial did not follow expert advice provided to 
the Court which completely rejected any controller responsibility but found 
instead that the controllers were culpable. As a consequence, there were 
outcomes, direct and unforeseen, in the aviation domain.  

Even though the Judges accepted 
that the accident was largely due to 
the pilots’ loss of situational aware-
ness during descent, the Court con-
sidered that the part played by the air 
traffic controllers was equally funda-
mental. 

I will now discuss the judicial reason-
ing which led to the convictions. In re-
spect of the controller as a profession-
al and taking precedent into account, 
the Courts who heard the case – and 
the Supreme Court in confirming the 
judgement – took the view that a 
controller is responsible not only for 
the avoidance of collisions between 
aircraft as described in Doc 4444, but 
must also actively seek to prevent any 
type of aircraft accident. In Italy, a con-
troller is seen as an agent with a gen-
eral responsibility to act as a guaran-
tor of flight safety, clearly a role which 
greatly exceeds that of a controller’s 
professional responsibility.

Effectively, the judgement confirmed 
the legal position of a controller as 
that of policing air navigation role 
with responsibility for multiple air 
space users – pilots. He has to give 
“orders” based on this responsibility 
whilst taking into consideration also a 
multitude of other variables that don’t 
lie within his area of professional re-
sponsibility. 

The concept of the controller as an air navi-
gation policeman has to be understood 
with the following connotations:

n all that a controller usually does dur-
ing his shift on duty should be aimed 
at achieving the primary objective of 
the air navigation safety;

n his function is to protect public inter-
ests. 

In law, the Court had considered the con-
trollers’ to be:

(1)  careless and not in compliance with 
expected competence in giving the 
night visual approach clearance so far 
from the landing runway 

(2)  responsible for failing to verify the 
awareness of the pilots of the sur-
rounding terrain and not communi-
cating, in any way,  useful information 
about it;

(3) responsible for having introduced am-
biguity when issuing the descent re-
striction of 2500 feet1.

Taking into consideration the technical 
rules, especially the international ones, 
the Court considered that the Chicago 
Convention under which ICAO had been 
established did not intend to limit the full 
and exclusive sovereignty of each State, 
but to facilitate the highest possible level 
of uniformity between the contracting 
States. 

if it had happened in your 
country, what would the 
judgment have been?

              
Marcello joined the Air Force in 1989 as an 
officer.  Here in he got the  rating-specialization of 
ADI-TWR, APS-RAD-TCL, APS-RAD- PAR, ACS-RAD, 
OJT and SPV. He left in 2005 the Air Force with the 
rank of major and was hired in ENAV where he has 
been working as ACS-RAD-TCL, ACS-RAD and OJT. 
In 2002 he graduated in law. Since 2009 he has 
been collaborating with ANACNA and from 2012 he 
is the director of the Legal Affairs Committee.
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Specifically, the Court considered that 
the Convention did not lay down any 
rule limiting the extent of responsi-
bilities of controllers and neither was it 
competent to modify national regula-
tions. It defined only the international 
obligation for every contracting State 
to conform to the standard regulations 
and notify the ICAO of differences.

However, the Judges also stated that 
the determination of the general func-
tion of guarantee is  based on not only 
legal grounds, but that these were also 
supported by ICAO Annex 11 where 
it says that the duty of ATS is to pro-
vide advice and information to facili-
tate a safe and efficient flight2. In my 
opinion, this reasoning amounts to a 
re-codification of the Annex with an 
extended meaning so that the Court 
changed, and stretched, the real logic 
of the rule3. 

Referring to the responsibility for the 
disaster the Court stated that the con-
trollers could have prevented the di-
saster if they have provided the appro-
priate information to the pilots4. In the 
judgement it was stated that, follow-
ing the precedent set in earlier cases, 
the circumstances of the accident led 
the Judges to be confident that differ-
ent conduct of the controllers could, 
with a high level of probability, have 
prevented its occurrence.

Although the professional advisers to 
the Prosecutor didn’t identify any fault 
on the part of the controllers in terms 
of their conduct and considered that it 
was in line with the applicable proce-
dures, the aforementioned judgment 
assumption was, in accordance with 
universal legal process5 the entire pre-
rogative of the Judge. 

As a result of this judgement, there 
has been a loss of understanding as 
to what conduct is expected from 
controllers in such situations. It now 
appears that professional people not 
only have to adhere with their profes-
sional rules but must also demonstrate 
a degree of proactive intervention in 
the interests of safety which conform 
to the concept of a general guarantee. 

The operational consequences of the 
judgement were as follows:

n  Just after the publication of the rea-
sons of the judgment, the Italian 
Air Force suspended clearances for 
visual approach until such time as 
the Regulator for civilian air traffic 
establishes revised procedures. The 
reasoning was that although the 
conduct of the controllers was in 
line with the prevailing procedures, 
the conviction of two of them in-
dicated that the procedures they 
were working to were wrong.

n  After a while ENAV6 salso suspended the is-
sue of clearance for visual approaches

n Although a draft revision is now ready, the 
application of the visual approach is still 
suspended;

n  The aviation domain in Italy suffered a loss 
of confidence in the legal system.

However, the problem is not, obviously, just 
one of the ATC obligations which must be 
accepted when issuing clearance for visual 
approaches, but with the wider implications. 
What is the correct conduct that a controller 
has to comply with in order to be considered 
without any fault? If the judgement in this 
case continues to be upheld this is an impor-
tant question for the determination and com-
pliance with procedures.

As understood by the judgement, a controller 
is given a general responsibility for the safety 
of an aircraft in flight, acting as a form of guar-
antor. Respecting this model, where does the 
controller find how to be compliant with the 
conduct that, “ex post”, could be expected? 

What is, in a legal system based along these 
lines, the certainty of the professional rule?

The question needs to be asked: is a pro-
fessional domain that follows rules that do 
not guarantee protection from prosecution 
should an accident occur better than one in 
which this uncertainty doesn’t exist? I don’t 
think that uncertainty supports any type of 
national interest! 

1- This restriction was prescribed by Air Force procedures in the event of heavy operational traffic in the ATZ.
2- 2.2 (d) The objective of air traffic services shall be to provide advice and information useful for the safe and efficient conduct of flights.
3- The general function of guarantee and is evaluation: the objective is to establish if what happened was caused by the agent due to not compliance with duty of 
diligence, prudence and expertise; an evaluation done ex post by the Court. Because of this line of reasoning there is a loss of certainty in the professional rules; 
something unacceptable for all high skill professional jobs.
4- Crime of omission (cp 40II). 
5- The judge, under Italian legislation, is the Expert of the Experts – peritus peritorum – which confirms that he determines his judgement after considering the opinions 
of appointed subject experts, but that these are provided only as a support to him. 
6- The Italian Civil ANSP.
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loss of
separation

Editorial note: The situational examples have 
been based on the experience of the authors 
and do not represent either a particular historical 
event or a full description of such an event. The 
scenarios are rather exemplifi ed facts aligned to 
illustrate operational safety and human perfor-
mance considerations.

 page 84
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Are you aware of the 
consequences of working 
in back-up mode(s) 
at your work place?

While handling the last of the regular 
late flights in your area, the technician 
comes up again and asks if they now 
also can start working on the tele-
phone system that you use to commu-
nicate and coordinate with other ATC 
units. You realise that in the next few 
minutes you'll need to use that system 
for a couple of routine hand-over co-
ordinations with controllers in adja-
cent centres.

What would you do?
You explain to the technician that you 
need to use the telephone system for 
another five minutes or so, and ask 
him to come back later. He agrees to 
do so and you continue to handle your 
traffic. When the technician returns 
a little later, you don't have any more 
imminent co-ordinations to do so you 
give him permission to start work on 
the telephone system.

After a little while you receive details 
about a delayed flight inbound to a 
regional airport located in (or rather 
under) your airspace. In day time, traf-
fic to that airport is handled at a dedi-
cated working position because of the 
limited manoeuvring space for the 
interception of the ILS. You are famil-
iar with the procedures but you never 
have handled an aircraft going to that 
airport during night hours.

What would you do?

You adjust a radar display at an adja-
cent working position in a way that 
will allow you to vector the aircraft to 

What is the staffing 
situation in your ATC unit 
during night shifts?
A few minutes after the supervisor from 
the afternoon shift has left the opera-
tions room to go home, a technician 
approaches your work station and asks 
approval to start with maintenance 
work that is planned for this night. You 
remember that the supervisor men-
tioned something about scheduled 
maintenance before he left, so you tell 
the technician that they can start with 
the work. The technician subsequently 
instructs you to switch to the back-up 
mode of the ATC system, which you do.

You are aware that in the back-up mode 
you don't have all system functionalities 
available (compared to the normal op-
erational mode), but as you've worked 
in back-up mode on other occasions 
without any difficulties you're not con-
cerned about the situation at all. The 
main thing you need to remember is 
that when in back-up mode increased 
horizontal separation must be applied.

The facTs

Read the story as it develops, 
position yourself in the context 
without knowing the actual 
outcome. how confident are you 
that you would never get into a 
situation like this?

The operations room of the Area 
Control Centre where you work as a 
radar controller is gradually becom-
ing quieter as traffic decreases at the 
end of the day. You're beginning of 
a night shift, and you're responsible 
for all traffic in an area that in day-
time conditions is split into several 
sectors.

There is one other controller on duty 
with you during the night, plus one 
assistant controller. The other con-
troller is not in the operations room 
however as, in keeping with local 
practice, that controller will be tak-
ing a rest break for most of the night 
until traffic numbers begin to pick up 
again towards the end of the shift. 

loss of separation (cont'd)
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the ILS for the regional airport. You 
also select the appropriate frequency 
for the communication with that air-
craft. This means you'll have to divide 
your attention over two radar displays, 
and communicate with aircraft at two 
different working positions, during 
the approach of the delayed aircraft 
but since you expect only two aircraft 
in your high-level sector at that time it 
doesn't look like a problem to you.

You decide to make a telephone call to 
the Tower at the regional airport to co-
ordinate about the inbound flight. The 
phone line appears to be unservice-
able however, which makes you realise 
that this must be a consequence of the 
maintenance activities you approved a 
little earlier.

The first aircraft checks in at your main 
working position and you clear it to 
continue its climb to its requested 
flight level. The pilots correctly ac-
knowledge the climb clearance, after 
which there is no further communica-
tion necessary with this flight. You turn 
your attention again to the coordina-
tion with the regional airport, this time 
using the telephone back-up system. 
To your surprise you hear a recorded 
message in the local language that 
tells you that the connection cannot 
be made and that you should check 
the number you're trying to reach.

What would you think?

You ask the assistant controller to go 
and look up the correct number for 
the Tower at the regional airport. The 
aircraft inbound to that airport checks 
in on the frequency at the adjacent 
working position, and just when you're 
moving over there the second aircraft 
that you were expecting checks in on 
the frequency at your main working 

tion, and you notice to your surprise 
that the two aircraft you have there 
are on converging tracks at the same 
flight level, and that the distance be-
tween them is close to the minimum 
you can apply in the back-up mode.

What would you do?

You instruct one of the aircraft to de-
scend to a lower flight level. There 
is no immediate reply, so you once 
again instruct the aircraft to descend 
and you tell them to expedite. This is 
acknowledged by the crew and you 
provide traffic information about the 
conflicting aircraft while you see on 
your display that the aircraft indeed 
is starting to descend. You're satisfied 
that the conflict is resolved.

What would you think?

At the other working position there 
is a call from the aircraft inbound to 
the regional airport. You move to that 
working position, and you vaguely 
register an unidentified noise from 
the speaker at your main position.

The inbound aircraft reports being 
in positive contact with the Tower 
at the regional airport, so you clear 
them for further descent and for the 
ILS approach procedure. While the 
crew acknowledges those clearances 
you again notice some noises from 
the speaker at the main working po-
sition.

You transfer the inbound aircraft 
to the Tower at the regional airport 
and you now turn your full atten-
tion again to the traffic at your main 
working position. You're surprised to 
see only one fading radar return, and 
your calls to the aircraft remain unan-
swered.

position. You tell the aircraft at the ad-
jacent position to stand by, and you 
move back to reply to the other air-
craft which reports at the same flight 
level as the first flight at this working 
position.

Because of the back-up mode limita-
tions, the new aircraft isn't displayed 
with a data label on your screen yet so 
you tell the pilots to change their tran-
sponder code (which will allow you to 
manually attach a label once the code 
is received). After the instruction is 
acknowledged you switch to the ad-
jacent display to reply to the aircraft 
inbound the regional airport. You tell 
them what runway to expect, that it 
will be an ILS approach, and you clear 
them to continue their descent to an 
intermediate flight level.

Meanwhile the assistant controller has 
returned with the phone number for 
the Tower at the regional airport. In 
the back-up mode of the telephone 
system you manually dial this number, 
after which you hear the same record-
ed message as before.

What would you do?

You briefly consider asking a controller 
at an adjacent centre to do the coor-
dination with the regional airport on 
your behalf, but since this would re-
quire the use of the same telephone 
system that seems to be letting you 
down you decide against it. Instead 
you ask the pilot of the inbound flight 
to do the coordination with the tower 
on your behalf on his second radio set, 
to which the pilot agrees. You subse-
quently clear the aircraft for further 
descent.

Next you switch your attention back to 
the display at your main working posi-
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This section is based on factors 
that were identifi ed in the inves-
tigation of this occurrence. Read 
the story knowing the actual out-
come. Refl ect on your own and 
others' thoughts about the case, 
and see how easily these might 
become judgmental with hind-
sight. can you off er an alternative 
analysis? 

Maintenance work. The maintenance 
work was related to the upcoming im-
plementation of a diff erent structure 
of the sectors in the ACC's airspace, 
and had been scheduled for that par-
ticular night. Since it was considered 
a major change to the existing system 
confi guration, more technical staff  
than normal were present in the op-
erations room to assist with the main-
tenance activities.

This included a systems supervi-
sor, who would not normally be 
present during a night shift (even if 
there was planned maintenance), 
and a controller with a technical 
management role in the mainte-
nance process.

The presence of those two individ-
uals was not known to the control-
ler on duty in the operations room. 

loss of separation (cont'd)

  DaTa, DIscUssION aND hUMaN facTORs

Factors that were identifi ed in the in-
vestigation of this occurrence includ-
ed:

Single controller on duty. Although 
it was not an offi  cial procedure, it was 
common practice at the facility con-
cerned to operate during night hours 
with only one controller in the opera-
tions room.

The facility managers were aware 
of this practice and tolerated it, for 
it made it easier for their staff  to 
cope with night shifts.

The controller had worked like this 
in several other night shifts and he 
was quite happy to do so again on 
the night of the occurrence.

The single controller operations were 
tolerated on the assumption that the 
lack of controller redundancy would 
be compensated by an automated 
safety feature (Short Term Confl ict 
Alert) integrated in the radar data pro-
cessing system that was the heart of 
the controller's traffi  c display.

This safety feature however was 
not functioning at the time of the 
occurrence, as a consequence of 
the maintenance work.

The controller did not know this.
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he therefore couldn't consider 
calling for their assistance when 
the problem with the back-up 
telephone system was develop-
ing.

Briefi ng materials. The control-
ler had not read the available self-
briefi ng document pertaining to the 
maintenance work before starting his 
shift.

The document contained little 
more than the announcement 
that there would be maintenance 
work during that night. There 
was no information concerning 
the implications for the aTc sys-
tem, e.g. that the short Term con-
fl ict alert would be unavailable, 
or that the automatic correlation 
between the radar data and the 
fl ight plan data (labels) would be 
lost.

This means that the fact that the 
controller did not read the briefi ng 
document had little or no bearing 
on the developments later that 
night.

The outgoing supervisor had not 
provided any information about the 
consequences for the ATC system, 
and had not informed the controller 
about the simultaneous maintenance 
work on the telephone system. He 
also didn't mention that there would 
be a Systems Supervisor and a techni-
cal management controller present in 
the operations room to assist with the 
maintenance work during the night.

Training on back-up mode opera-
tions. The controller was not famil-
iar with the features of the back-up 
mode, e.g. what systems or system 
components would not be available 
compared to the normal mode. In fact 
most other controllers at the facility 
were equally unfamiliar with this.

It was established that there had 
been no formal training provided 
for working in the back-up mode at 
the facility.

Traffi  c to the regional airport. It was 
unusual that there was traffi  c for the 
regional airport that late in the eve-
ning. The fl ight had experienced a 
delay but was now on its way to the 
airport, which was its fi nal destination.

The controller had received no 
prior information about this fl ight, 
so he couldn't take it into consid-
eration when allowing the other 
controller to leave the operations 
room.

The controller set up the radar dis-
play at an adjacent working posi-

tion in order to handle the aircraft 
according the normal procedures 
for the regional airport. he also 
selected the appropriate commu-
nication frequency at that work-
ing position. The distance between 
the two working positions was just 
over one metre.

The facility procedures stipulated 
that a dedicated controller should 
handle the traffi  c for the regional 
airport, but in view of the low 
amount of traffi  c the controller 
didn't arrange for the second con-
troller to return to the operations 
room.

Because the approach procedure 
needed to be coordinated with the 
Tower at the regional airport, the 
controller wanted to contact the 
Tower by using his telephone sys-
tem.

Telephone system. When the control-
ler fi rst attempted to reach the Tower 
at the regional airport, he used the 
telephone system that he had released 
for maintenance work shortly before.

The controller remembered that 
maintenance was in progress on 
the telephone system, so he cor-
rectly used a back-up function of 
the same system to try and call the 
regional airport.

for this function he had to work his 
way through several menu layers 
of the telephone system display 
screen.

The telephone system had been 
introduced a few years earlier and 
in the controller's experience it had 
always functioned well. he there-
fore considered it a reliable system.
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HINDSIGHT SITUATIONAL EXAMPLE

loss of separation (cont'd)

Note: This section is off ered as an 
alternative way of analysing the 
occurrence. Key words from the 
human error in aTM (heRa) meth-
odology are presented with a brief 
explanation of how they relate to 
the occurrence. 

  DaTa, DIscUssION aND hUMaN facTORs

Lack of knowledge. The controller 
did not have all required knowledge 
about the consequences of working 
in the back-up mode. He furthermore 
did not know that potentially useful 
support staff  was present in the opera-
tions room.

Risk recognition failure. As a direct 
result of his lack of knowledge about 
the consequences of working in the 
back-up mode, the controller was un-
able to recognise the risks associated 
with operating a second working posi-
tion.

Preoccupation. When the fi rst at-
tempts to communicate with the 
Tower at the regional airport were un-
successful, the controller became pre-
occupied with solving that problem. 
Consequently he gave less attention 
to other tasks. (Note: this phenom-
enon is also known as "tunnel vision".)

Monitoring failure. While busy vec-
toring the delayed aircraft to the re-
gional airport,  and while working to 
solve the communication problem 
with the Tower at the regional airport, 
the controller didn't adequately moni-
tor the traffi  c on his main display.

Incorrect assumption. When the con-
troller saw that the aircraft he ordered 
to descend was actually doing so, he 
incorrectly assumed that the confl ict 
with the other aircraft was resolved.

Spatial confusion. When providing 
traffi  c information to the descend-
ing aircraft about the position of the 
confl icting aircraft, the controller used 
"two o'clock" where it should have 
been "ten o'clock". This particular con-
fusion is not uncommon for persons in 
stressful situations.

Contextual conditions
(in no particular order).
n Poor briefi ng materials
n Unfamiliar task in routine opera-

tions
n Inadequate recurrent training
n Alarms/alerts – unavailable
n Maintenance work on multiple 

systems
n Single controller night shift

operation

Unknown to the controller how-
ever, or to anyone else in the or-
ganisation, there was a fl aw in the 
telephone system software that 
caused a discrepancy in the num-
bers being dialled (or more cor-
rectly in the frequency of the tones 
generated by the system which 
correspond with numbers).

The number that was pro-
grammed for the regional air-
port in the system was correct, 
but because of the software 
fl aw the number that was actu-
ally contacted was a wrong one. 
The response from that num-
ber was the recorded message 
advising the caller to verify the 
number.

When the controller later man-
ually selected the (again cor-
rect) number for the regional 
airport, the software fl aw in the 
telephone system led to the 
same result.

The controller could have used 
a cell phone at the desk of the 
supervisor to contact the re-
gional airport, but he was not 
aware of this option.
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  DaTa, DIscUssION aND hUMaN facTORs

n Management decisions in staff -
ing and facilities

n Management decisions in safety 
policies

n Support from other units 

Prevention strategies 
and safety barriers
If the controllers at the facility where 
the event took place had received a 
more thorough training on the con-
sequences of working in the back-
up mode of the ATC system, it would 
have been easier for the controller to 
recognise the risk posed by the com-
bined conditions that night.

The ANSP should have had a policy in 
place governing maintenance work 

on multiple operational systems at the 
same time. A simple yet eff ective counter-
measure would be to have a minimum of 
two controllers present in the operations 
room at all times during such periods.

If safety net functions of the ATC system 
(e.g. STCA) are temporarily not available, 
controllers should be made aware of this 
at their working position in a clear and di-
rect manner.

Whenever an ATS unit is conducting 
planned maintenance activities that in-
volve operations in a back-up mode, all 
adjacent units should be notifi ed in ad-
vance. Communication plans should be in 
place (and tested!) to enable coordination 
between the units during the period of 
maintenance.

KEY POINTS

The consequences of 
performing maintenance 
work on multiple systems 
during a night shift were 
not fully understood at the 
organisational level. This 
resulted in a situation where 
a single controller in the 
operations room had to fi nd a 
work-around for an unexpected 
problem, which prevented 
him from allocating suffi  cient 
attention to the traffi  c situation.

although the controller thought 
he had adequately resolved a 
confl ict between two aircraft 
at the same level, unbeknown 
to him it had required a Tcas 
Resolution advisory to be 
triggered onboard both aircraft 
to ensure safe separation. 
One of the crews responded 
to the Resolution advisory 
while the other crew followed 
the controller's instruction. 
This resulted in both aircraft 
descending towards the same 
point in space where they 
arrived at the same time. 

This scenario highlights the 
importance of:

n a cautious approach with 
respect to maintenance 
activities on operational 
systems;

n minimising single controller 
operations;

n recognising the safety 
implications of changing 
circumstances;

n avoiding assumptions.   
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Misunderstandings in ATC Communi-
cation was prepared by a psychologist, 
applied linguist and pilot, Dr. Im-
manuel Barshi, in the Human 
Systems Integration Division at 
NASA, and Candace Farris, a re-
searcher at McGill University in 
Montreal. The 252-page book 
comprehensively reviews the 
aviation communication lit-
erature, reports an effi  cient 
experimental method to in-
vestigate the aspects of avia-
tion speech and listening at 
play, and delivers solid rec-
ommendations to address 
real-world aviation mis-
communications. The book 
sorts through a complex 
combination of factors from 
multiple sources to iden-
tify which ones contribute 
to miscommunications. 
The fi ndings should dispel 
some common assump-

by Graham Elliott

A BOOK REVIEW

misunderstandings
in Air traffi  c communication

1- From ‘The Operators Guide to Human Factors in Aviation’ see:
http://www.skybrary.aero/index.php/Pilot-Controller_Communications_(OGHFA_BN) 

"Incorrect or incomplete pilot-controller communication is a causal or 
circumstantial factor in 80 percent of incidents or accidents…." SKYbrary1

              
Graham Elliott
 was the FAA Program Manager in Oklahoma City, 
USA, where he led U.S. support for the introduction 
of ICAO English profi ciency standards in testing and 
training for airlines and air traffi  c control in more 
than 45 countries in Africa, Asia, Central America, 
and the Middle East.

applied linguist and pilot, Dr. Im-
manuel Barshi, in the Human 
Systems Integration Division at 
NASA, and Candace Farris, a re-
searcher at McGill University in 
Montreal. The 252-page book 
comprehensively reviews the 
aviation communication lit-
erature, reports an effi  cient 
experimental method to in-
vestigate the aspects of avia-
tion speech and listening at 
play, and delivers solid rec-
ommendations to address 
real-world aviation mis-
communications. The book 
sorts through a complex 

tions about reasons for pilot-controller 
miscommunications.

The research reported suggests that 
the communications error rate can be 
lessened by reducing ATC message 
length, and by training native English 
language speakers to take responsibil-
ity for the success of communications 
in English.

The purpose of the study was to bet-
ter understand some of the factors 
infl uencing breakdowns in ATC 

communications; what the authors 
report is that read back errors grow 
as the number of topics in a message 
increases. Problems do come from dis-
tractions and interruptions from the 
workload in the cockpit and from poor 
English language profi ciency, and it is 
often said that controllers "speak too 
fast" which is often seen as the heart 
of the problem. However, perhaps 
somewhat surprisingly, speech rate is 
not the main culprit causing commu-
nication breakdown. Nor, by itself, is 
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poor English language profi ciency. Us-
ing the “Barshi Navigation Paradigm”, 
a laboratory environment to exam-
ine pilot-controller communications, 
overly-long messages were found as 
the chief cause of miscommunication. 

While rapid delivery of commands, 
elision of words, stress and workload, 
and unfamiliar accents all take their 
toll, solutions to problems identifi ed 
in the experimental data are clear: 
misunderstandings in ATC commu-
nication are reduced if controllers' 
messages are limited to three pieces 
of information. More than that and er-
rors in read backs and hear backs and 
repeated transmissions are liable to 
climb rapidly.

Further, the authors recommend that 
when the pilot is either a non-native 
speaker of English or appears to be 
under a heavy workload, controllers 

Barshi, I., Farris, C. (2013).
Misunderstandings in ATC Communication: Language, Cognition, and Experimental Methodology.
Burlington, Vermont: Ashgate.

should limit each message to two 
pieces of information. And even at 
the cost of extending communication 
time, when an abnormal or emergen-
cy situation is being handled, it is sug-
gested that one instruction at a time 
is probably best.

Until controller-pilot data link com-
munication is more widely used 
and controllers are routinely able to 
transmit data directly to a fl ight deck 
computer, ATC depends upon voice 
communications. On the basis of the 
fi ndings described in Misunderstand-
ings in ATC Communication, control-
lers should be trained to resist the 
urge to say all they have to say in one 
long transmission. Satisfying as that 
may seem, it is a precursor for weak 
information transfer. The authors 
confi rm that more read back and hear 
back errors occur when pilots are un-

able to fully understand, remember 
and process information in mes-
sages.

Bearing in mind the North 
American origin of the book, it 
reports that the origin of poor 
communications is found in 
both the controller and pilot 
communities and that both 
native English speakers and 
their non-native-speaking 
counterparts are involved. 
It recommends that native 
English speakers should be 
taking responsibility for the 
success of interactions. Ap-
parently this is not widely 
addressed in pilot and con-
troller training and neither 
is training in strategies to 
solve communications 
breakdowns required for 
licensing.

and process information in mes-
sages.

Bearing in mind the North 
American origin of the book, it 
reports that the origin of poor 
communications is found in 
both the controller and pilot 
communities and that both 
native English speakers and 
their non-native-speaking 
counterparts are involved. 
It recommends that native 
English speakers should be 
taking responsibility for the 
success of interactions. Ap-
parently this is not widely 
addressed in pilot and con-
troller training and neither 
is training in strategies to 
solve communications 
breakdowns required for 

Witness an exasperated JFK control-
ler unfairly featured on YouTube2. 
Frustrated by his inability to com-
municate successfully with a taxi-
ing Chinese flight crew, to keep his 
traffic moving efficiently he gamely 
tries for a ninth time: “I’ll try it again. 
It’s a question. Hold your position. 
This is a question, interrogative. 
Have.. you.. been ..cleared  ..in ..to 
..your  ..gate?” 

Not surprisingly, even native English 
speaking pilots struggle with overly 
long messages. A British pilot pre-
paring to depart JFK is reported as 
having diffi  culty assimilating seven 
separate pieces of information for 
his Merit 3 SID – Canarsie climb; vec-
tors to the Putnam transition; 5000; 
330; squawk 1607; Ground 121.9, all 
delivered in rapid ‘Brooklynese’. As 
he attempted again to accept his 
clearance, he politely apologised 
with “you say it so quickly and in 
such a strange accent, I just don’t 
understand.” Research in Misunder-
standings claims to show that with 
only three pieces of information per 
message, neither the speech rate nor 
the regional accent would appear to 
be barriers to eff ective communica-
tion. Maybe not all would agree…

Meanwhile, until data link spreads 
more widely, it may be that we 
should look to improve informa-
tion transfer by voice-to-ear trans-
missions between controllers and 
pilots by first, the judicious limit-
ing of commands to three, or fewer 
when communications are breaking 
down, and second, training in strat-
egies for native-speaking English 
pilots and controllers to take re-
sponsibility for successful informa-
tion transfer. 

2- see http://www.youtube.com/watch?v=1NDqZy4deDI 
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HINDSIGHT IS A
WONDERFUL THING

European Air Traffic Management - EATM

“With the benefit of hindsight I would

have done it differently”.

How often do we hear responsible people

saying these words? Often, it is an attempt

to disguise the fact that they had not

prepared themselves for some unusual

situation. Yet hindsight is a wonderful

thing and can be of great benefit if used

intelligently to prepare ourselves for the

unexpected. There is much to be learnt

from a study of other peoples’ actions -

good and bad.

If we learn the right lessons we will stand

a much better chance of reacting correct-

ly when we are faced with new situations

where a quick, correct decision is essen-

tial. This magazine is intended for you, the

controller on the front line, to make you

know of these lessons. It contains many

examples of actual incidents which raise

some interesting questions for discussion.

Read them carefully - talk about them 

with your colleagues - think what you

would do if you had a similar experience.

We hope that you too will join in this

information sharing experience. Let us

know about any unusual experiences

you have had – we promise to preserve

your confidentiality if that is what you

wish. Working together with the benefit

of HindSight we can make a real contribu-

tion to improved aviation safety.
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